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भाग IILS 3 -उप- सण ( ii ) 
PART II - Section 3 - Sub- section ( fi ) 


( संघ राज्य क्षेत्र प्रशासनों को छोड़कर ) केन्द्रीय अधिकारियों द्वारा जारी किए गए आदेश और अधिसपनाएं 
Orders aud Notifications issued by Central Authorities (other than the Administration of Union 

Territories ) 


भारत निर्वाचन आयोग 

मई दिल्ली, 20 जुलाई, 1994 
ना . अ . 60 : -- - भारत निर्वाचन आयोग , 10 - ठाणे 
संसदीय निर्वाचन क्षेत्र से लोक सभा के प्रो . रामचन्द्र गणेश 
कापने के निर्वाचन को प्रश्नगत करने वाली 1991 की 
निर्वाचन अर्जी सं . 6 में सम्बई उच्च न्यायालय , के तारीख 
12, 13 और 15 अप्रैल 1994 वाले निर्णय / प्रादेश को 
लोक प्रतिनिधित्व अधिनियम , 1951 की धारा 106 के 
अनमरण में इसके द्वारा प्रकाशित करता है । 


1994 of the High Court of Judicature at Bombay, in 
Election Petition No . 6 of 1991 , calling in question 
the election of Prof, Rama Chandra Ganesh Kapsc 
to the House of the People from 10 - Thane Parlia 
mentary Constituency . 
INo. 82/ MT- HP/ 6/ 91 ( Bombay ) ] 

By order, 
GHANSHYAM KHOHAR , Sccy. 
IN THE HIGH COURT OF JUDICATURE AT 

BOMBAY 

0 . 0 . C . J . 
ELECTION PETITION NO . 6 OF 1991 
Haribansh Ramakbal Singh , 
Indian Iohabitant, 
aged about 41 years ,, 
residing at Bunglow Plot No . 198, 
Sai Kutir, 
E - Lane, Sector 8 , Vashi, 
New Bombay - 400073 . 

. . Petitionet 
V / s. 
Prof. Ramchandra Ganesh Kapse . 
residing at 
Nishi Gandhi Apartment, 
Ahilyabai Chowk , 
Kalyan (West) , 
Dtstt. Thane. 

Respondent 


[सं , 82/ महा - लो . स. /8/ 91/(मुम्बई) ] 

भावेश मे , 

घनश्याम खोहर , सचिव 
ELECTION COMMISSION OF INDIA 

New Delhi, the 20th July , 1994 


O . N. 60 . - In pursuance of section 106 of the 
Representation of the People Act, 1951 ( 43 of 1951 ) , 
the Election Commission of India hereby publishes 
the Order / Judgment dated 12th , 13 and 15th April , 

17759 / 94 
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Mr. M . P . Vashi with Mr. M . M , Vashi, Mr. S . P . 
Rupwate , Mr. Vijay Singh and Ms. Nilanjana Shah 
for the potitioner . 

Mr. Arun Sathe with Mr. Y . K . Sharina in Ms. 
Sanjeev Kanchan and Co. for the Respondent 

Mr. Ram Jethmalani with Mr. Nitin Pradhan arid 
Ms. S. D . Kbot for Respondent /on notic . 

Mr. Nitin Pradhan with Mr. Sanjeev Kadam for 
Respondent / on notice . 

CORAM : ASHOK AGARWAL , J. 

Date : 12th April , 1994 

13th April , 1994 


15th April , 1994 
ORAL JUDGMENT 

This petition pertains to the elections to the 10th 
Thane Parliamentary Constituency . 

2 . The petitionsr , who was sponsored by the Indian 
National Congress , was amongst the several candidates , 
who had contested the elections. Similarly , thc Res 
pondent, who was sponsored by the Bharatiya Janata 
Party - Shivsena Combine, also contested . The Respon 
dent secured 3 ,02 , 928 votes and was declared elected . 
The petitioner secured 2 , 74 ,611 votes and was defeatod , 
The election of the respondent is impugned in the 
present petition . 


3. The aforesaid election was held in accordance 
with the election programme issued by the Election 
Commission on 19th April , 1991 . Under the pro 
gramme, the elections were declared to be held on 
26th May, 1991. However , on account of the sad 
demise occasioned by the assassination of the then 
Prime Minister Shri Rajiv Gandhi, the clections were 
postponed and were ultimately held on 15th June , 
1991. This results of the elections were declared on 
17th June, 1991. As already stated the respondent 
was declared elected and petitioner was declared un 
successful. The present petition is filed on 1st August , 
1991 . To put it in a nut shell, it is the case of the 
petitioner that the respondent, who follows Hindu 
religion , his leaders , other workers and supporters, 
with his consent and knowledge, appealed to the voters 
in diverse methods hy asking for votes in the name 
of Hindu Religion . The respondent practisod undue 
influence and interfered with the fres exercise of the 
electoral rights . He also promoted feelings of enmity 
or hatred between different classes of citizen of India 
on the ground of religion for the furtherence of his 
prospects at the election and for prejudicially affecting 
the election of the petitioner. According to the neti 
tioner , the respondent is therefore , guilty under the 
provisnions of section 123 ( 2 ) , 123 ( 3 ) . 123 ( 3A ) of 
the Represention of the People Act, 1951 (hereinafter 
referred to as " the Act" ) and hence his election is 
liable to be set aside and fresh elections should be 
ordered to be held . 


non compliance of the provisions of Sections 81 , 82 , 83 
and 86 of the Act. In the alternative , a prayer was 
made for striking off various averinents contained in 
the petition on the ground that they were vexatious 
and irrelevant. By an order passed on 2nd / 3rd March , 
1992 , the Chamber Summons was disinissed . In the 
meanwhile the respondent on 24th January , 1992 filed 
his written statement. On 28th April, 1992 issues 
were settled and the petition was adjourned to 22nd 
June , 1992 for recording evidence . La the meanwhilo 
the respondent carried the order, passed on the 
Chamber Summons, to the Supreme Court and the 
S .L . P . came to be dismissed sometime in May , 1992 . 
On 22nd Jugc , 1992 an application was made on be 
half of the respondent for adjournment on the ground 
that the respondent had gone to Australia on Parlia 
mentary delegation . The matter was accordingly 
adjourned to 20th July , 1992 . On 20th July, 1992 
the matter was adjourned to 3rd August, 1992 as a 
nelation of one of the Advocates , appearing in this 
matter , had died. The recording of the evidence com 
menced on 3rd August, 1992 . On 3rd and 4th August, 
1992 the evidence of the pctitioner and four other 
witnesses was recorded . On 5th August , 1992 an 
application was made on behalf of the Respondent 
for transfer of the petition on the ground that the 
respondent apprehended that justice will not be meted 
out to him at my hands. The application for transfer 
filed was rejected by a speaking order. The respondent 
on 7th August, 1992 moved the learned Chicf Justice 
for transfer of the petition from my Court . By an 
order passed on 10th August, 1992 the application 
was rejected by the learned Chief Justice . The res 
rondent carried the matter to the Supreme Court by 
filing SLP No . 10022 of 1992 secking to impugn my . 
order dated 5th August , 1992 whereby the transfer 
application was rejected . The Supreme Court granted 
stay of further proceedings till 19th August , 1992. 
By an order passed on 12th August, 1992 the Supreme 
Court summarily rejected the aforesaid SLP . In the 
meanwhile the recording of evidence continued and 
on 6th August, 1992, the petitioner closed his evidence 
and the recording of the cvidence of the respondent 
commenced . On that day , the respondent filed a list 
of witnesses which includes the names of Police 
Oficers to show that he was at Dahanu on 21st May , 
1991 and hence was not present at the meeting at 
which Sadhvi Reethambhara was the main speaker. 
On the very day 1.6 . on 6th August, 1992 an applica 
tion was made on behalf of the respondent for ad 
journment on the ground that on 7th August, 1992 
he was required to ask a star question in the Parlia 
ment. The application for adjournament was rejected . 
On 7th August, 1992 the respondent sought to depose 
that on the date of the meeting of Sadhvi Reethambara 
i. e, on 21st May , 1991 he was not present at Shivaji 
Maidan , Thone , but was at Dahanu campaigning for 
another B . J. P . candidate . The evidence in that behalf 
was objected by the petitioner on the ground that the 
respondent, in paragraph 26 of his written statement, 
had not denied his presence at the mecting held on 
21st May , 1991 in Thane. The respondent had not 
averred that he was not in Thanc. He had not averred 
that he had gone to Dahanu constituency on 20th 
and 21st May , 1991 . The said case was not put to 
any of the witnesses examined on behalf of the peti 
tioner. The retitioner is , therefore , taken by surprise 
and is handicapped in challenging the evidence sought 
to be lcd in respect of the respondent s preseace at 


Whit. 4. After the election Detition was filed on 1st 

August , 1991, the respondent on 25th November, 1991 
took out Chamber Summons being Chamber Summons 
No . 1126 of 1991 for dismissal of the petition for 


Su 
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Dahanu constituency , and his having attended the affirmation clausę merely recites" solemnly, affirmed at 
election mecting there. By an order passed by me, Bombay datei 22nd November , 1993 " The same was 
appearing in para 8 op page 78 of the notes of evi thercafter signed by the deponent Shri Harischandra 
dence , the objection was upheld . On August, 1992 , Patil . The entire written statement, in the words of 
the respondent took out a Chamber Summons to Sadivi Reethambura , is sought to be solomily afti - : 
amend paragraph 26 of th : written statement. By the : cd by the aforesaid clause . Which part of the 
amendment the respondent sought to contend that he written statement is true to his knowledge aid which 
was not present at Thane on 21st May , 1991 but hati part is true to his information and belief has not 
gone to Dahanu for campaigning in favour of a B .J .P . ut all been statců . To a question posed to the Coun 
candidate . By a speaking order passed on the very day sol appearing oj behalf of Sadhvi Reethambara as 
the Chamber Summons was dismissed . On the very to the source of knowledge on the basis of which the: 
day i.e . on 10th August , 1992 an application was written statement has been sworn by the Power of 
made on behalf of the respondent for adjournment on Attorney Holder the Counsel, on taking instruc 
the ground that the respondent was hospitalised . The tions, siated that the Constituted Attorney, who is a 
matter was adjourned to 11th August, 1992 . On B . J. P . worker was present with Sadhvi R ethambara 
11th August, 1992 a medical certificate about the all along and was, therefore , conversent with the 
illness of the respondent was produced and the matter fucts staicu in the written statement. Being dissatis 
was further adjourned to 18th August, 1992 . The fied will the siale of affairs , I was initially not in 
respondent challenged the orders pass : d on 7th August, clined to lakc the wrišten statement into account. 
1992 and 10th August, 1992 refusing to permit the Houver, on a concession being made by Shri Vashi, 
respondent to lead evidence in respect of his presence I huve taken the written statcinent on record and have 
ut Dahanu on 21st May , 1991 and refusing his prayer considered the same as having bcen duly filed by 
for amendment of the written statement in order to Sadhvi Reethambara . 
raise the aforesaid plea , by filing SLP No. 10521 of 
1992 and 10819 - 9 of 1992 . By an order passed on 
27th August, 1992 both the SLPs were dismissed . On 

5 . On 6th April, 1993 cross-examination on bc 
1st September , 1992 the recording of evidence pro 

lzalf of Sadlivi Reethambara and Shri Pramod 
gressed and the cross- examination of the respondent 

Mahajan commenced . On 8th April , 1993, an appli 
commenced . On 7th September , 1992 an application 

cation was made on behalf of Sadhvi Recthambara 
was made by the nutitjoner for permission to examine 

to cxa ning the very same Police Officers who were 
police witnesses who had attended the meeting of Shri 

sought to be examined by the respondeat to prove his 
L . K . Advani on 1st June, 1991. The said officers 

presence at Dahanu on 21st May , 1991. The prayer 
had failed to remain present in response to Court 

was rejected by a spcaking order. My order dated 
sumnionses and hence their cvidence had remained 6th April , 1993 rejecting the prayer of Sadhvi Ree 
to be recorded. Since the said witnesses were then 

thambara to cxainine the Police Officers to prove the 
presont, permission to record their evidence was granted 

presence of the respondent at Dahanu on 21st May, 
after overruling the objections raised on behalf of the 

1991 was carried to the Supreme Court by filing 
respondent. The evidence of P . W . 9 , P . W . 10 , P . W . 11 

SLP No . 6968 of 1993 . By an order passed on 12th 
and P . W . 12 was accordingly recorded . After the May , 1993 the said SLP was dismisscd . 
parties had closed their case the learned Counsel 
appearing for the contending parties were heard on 6 . Both Sadhvi Reethambara and Shri Pramoul 
merits in support of thcir respective claims and by 

Mahajan carried my order dated 24th September , 
an order passed on 24th September , 1992 I issued 

1992 issuing notice under section 99 of the Act to 
notices under section 99 of the Act to Sadhvi Reetham 

the Supreme Court. SLP No . 6067 of 1993 was 
bara and Shri Pramod Mahajan . By the very same filed by Sadhvi Reethambara and SLP No. 7100 of 
order, thc prayer, on behalf of the petitioner , to issue 1993 was filed by Shri Pramod Mahajan . On 29th 
a similar notio ; to Shri L . K . Advani was rejected . 

April 1993 , the Supreme Court issued notice return 
Accordingly notices bearing No. 922 of 1992 were 

able in the first week of August, 1993 and granted 
issued both to Sadhvi Reethambara and Shri Pramod 

iterim stay of further proceedings. On 23rd August, 
Mahajan . The notices were made returnable on 30th 

1993 both SIP No . 6067 of 1993 and SLP 
November , 1992. On 25th November , 1992, the re 

No . 7100 of 1993 were dismissed as withdrawn with 
turnable date was extended to 25th January , 1993 as 

liberty to raise all contentions before the High Court. 
Sadhvi Reethambara was not served . On 31st Decem 

During August, 1993 to 25th March 1994 , the peti 
ber , 1992 fresh show cause notice was issued to Sadhvi 

tion could not be taken up for further hearing as I 
Reethambhara returnable on 25th January, 1993. In 

was assigned Division Bench work. On 28th March , 
March , 1993 both Sadhvi Reethambara and Shri 

1994 after I was assigned Single Judge s work , the 
Pramod Mahajan filed their respective written state 

petition was taken up for final arguments. After the 
mcnts . As far as the written statement of Sadhvi 

Counsel appearing on behalf of the petitioner ; res 
Reethambara is concernod , the same was initially signed 

pondent, as also the notices Sadhvi Reethambara 
only by her Advocate on record . During the course 

and Shri Pramod Mahajan were heard at consider 
of further hearing, the said written statement came to 

able length , I have started dictating the present judg 
be solemnly affirmed by one Harishchandra Patil , a 

irent and order. 
B . J . P . worker, in his capacity as power of attorney 
holder of Sadhvi Reethambara . The written statement 
has been drafted in the form of an affidavit. It recites 

7 . The petitioner in paragraph 6 of the petition 
the facts which have been narrated by Sadhvi Reetham has narrated the back ground which according to him 
bara in her personal capacity . For instance she states has preceded the election in question . He has stated 
" I say and submit at the outset that a speech was 

hat since last 4 W 5 years serious national problems 
delivered by ine at Thane on May 21, 1991. The have cropped up in states like Jammu and Kashmir, 
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proceedings of the said matter and the final judg 
ment of this Court were widely reported by the press 
all over India . 


uld end bothections cause of parti 


Punjab , Assam , etc. Instead of helping the Union 
Government in tackling the respective problems of 
these States , parties like BJP , Shiv Sena, etc . have 
tried to exploit the said problems to have political 
milcage and election gains. In fact, certain organi 
sations like the Rashtriya Swayamsevak Sangh (RSS ) 
and Vishwa Hindu Parisahd (VHP ) which were to 
tally dormant all these years have suddenly become 
very active politically and otherwise , purportedly 
championing the cause of Hindus. 

8 . The Petitioner has further gone on to state 
that for the last 213 ycars another unfortunatç con 
troversy has arisen regarding a place of worship at 
Ayodhya , which is not commonly known as Ram 
Janmabhoomi- Babri Masjid issue. According to the 
petitioner, the dispute pertajping to the place of 
worship is pending in the Court of law , Pending the 
said Court procecdings certain political parties and 
other organisations have tried to take up the issue , 
particularly , in view of the then ensuing 9th Lok 
Sabha elections. The political parties like BJP and 
Shiv -sena and other organisations like VHP have 
cxploited the said unfortunate dispute for their 
political gain . 

9 . The petitioner has further stated that BJP has 
suddenly decided that it is the only party which can 
fight for the rights of the Hiadus. While thc said 
party has tried to exploit the said plank at the na 
tional level, another political party viz . Shiv Sena has 
tried to exploit the plank of protecting Hindu rcligio :1 
over a period of last 2 to 3 years in the State of 
Maharashtra . In fact the said Shiv Sena party had 
campaigncd in a by -election for the Maharashtra 
Legislative Vile Parle Constituency , Greater Bombay , 
which was held on the 13th December, 1987. In the 
said clection one Dr. Ramesh Y . Prabhoo was spon 
sored and put up as its candidatc by the said Shiv 
scna party . The said Dr. Ramesh Y . Prabhoo as 
well as the Supreme leader of Shiv Sena Party , Shri 
Bal Thackeray and other Shiv Sena leaders had carn 
paigacd in the said election by appealing to the voters 
in the name of Hindu religion . At various public 
meetings interviews and press conferences the said 
Dr. Ramesh Prabhoo , Bal Thackery and other Icaders 
of the Shiv Sena party had made appeals to the voters 
to vote for the said Dr. Ramesh Prabhoo which 
created and/or attempted to create enmity amongst 
the electors on the ground of caste , crecd and religion . 
The said Dr. Prabhoo was elected in the said election 
because of corrupt practices committed during elec 
tion campaign . 


11 . The petitioner has thereafter gone to refer to 
the nineth Lok Sabha Elections which were held in 
November, 1989 . He has averred that for the said 
clections, the said two parties viz. BJP and Shiy Sena 
had decided to have an alliance as both the parties 
were purportedly championing the cause of Hindus 
and wanted to fight the elections on the common 
plank of Hindutwa and both the parties wanted that 
this country should be declared as Hindu Rashtra . 
As per the understanding arrived at between the said 
two parties, a single candidate of the said two parties 
was to be put up in different constituencies all over 
the State of Maharashtra . Both the parties and its 
leaders had campaigned for such single candidate 
from a common political platform . Various public 
meetings, functions, interviews and press conferences 
were held by the leaders of both the parties - - cither 
jointly or separately appealing to the electors to vote 
for the single candidate of the BJP - S .S . alliance , 
In fact, in various election materials such as public 
advertisement, posters, banners, wall paintings, audio 
and video cassettes and other means of election cani 
paigaing, it was mentioned that the single candidate 
of either of the two parties was a candidate of the 
BJP -SS alliance . The respondent also adopted the 
clection plank , policies, statements , etc . made at vari 
ous functio .1s by the leaders of both the parties for 
furthering his clection winning prospects . 


12 . The petitioner has thereafter made reference 
to several election petitions filed in this Court seek 
ing to set aside the elections of the returned candi 
dates on the ground of corrupt practice namely seek 
ing votes in the name of Hindu Religion . He has 
referred to various orciers passed in the said pctitions 
declaring results of the returned candidates as null 
und void and naming various lcaders as colloborators 
in commission of corrupt practice namely seeking vote 
in the name of Hindu Religion . Reference is made 
to thc Assembly clections held on 27th February , 
1990 . Both the BJP and Shiv Sena continued their 
alliance as well as their campaigning in the name of 
Hindu Religion . Reference is made to an inaugural 
clection meeting held on 29th January , 1990 at 
Girgaum Chowpati at Bombay and the concluding 
Itecting held at Shivaji Park , Bonibay 02 24th 
February, 1990 . In both the meetings s /Shri Bal 

Thackeray , Manohar Joshi, Chhagan Bhujbal, Pru 
mod Navalkar, Pramod Mahajan , and other leaders 
of Shiv Seena and BJP made appeals to the voters in 
the name of Hindu religion . In the course of spce 
ches , S Shri Bal Thackcray , Pramod Mahajan and 
others stated that their alliance will continue till they 
achieve the goal of Hindu Rashtra . The leaders also 
made a declaration that thcy will continuc to fight 
the elections by campaigning in the name of religion , 
no matter what the Courts would do . After referring 
to various decisions of this Court in different clec 
tion petitions, the petitioner has stated that about 
half a dozen other election petitions are pending in 
this Court. In all these petitions the charge against 
the winning candidate is that Jie BJP - Siv - Seria candi 
dates and thicir leaders canvassed for votes in the 
name of Hindu Religion . The petitioners in these 


10 . Onc Shri Prabhakar Kunts , who had contested 
the said Assembly election as an official candidate of 
Congress, ( I) had challenged thc clection of Dr. 
Ramesh Prabhoo by filing an election petition , being 
Election Petition No. 1 of 1988 . The election of Dr . 
Ramesh Prabhoo after full trial was set aside by 
Judgment and Order dated 7 - 4 - 1989. In the said 
proceedings, a notice was also issued to Shri Bal 

Thackeray, the Supreme Leader of Shiv Sena , under 
Section 99 of the Act . By the order passed in the 
election petition Shri Bal Thackeray was named as 
collaborator for having committed corrupt practice 
the said election . As the said judgment had widey 
implications, political and otherwise , the day to day 
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petitions have relied upon speeches of S Shri Bal respondent contented the elections . According to the 
Thackeray, Pramod Mahajan , Pramod Navalkar, respondent, he contested the said election on the 
Chhagan Bhujbal, and others in the election mect.nigs manifesto publicly declared by his party and on po 
held at different places during the election period . olher grounds. He had depied that he was a candi 
The petitioner has given the above back - ground to dare jointly sponsored by the Bharatiya Janata Party 
support his contention that the plank to fight the and Shiv - sena and he has denied that there was an 
elections on Hindutva is pre-determined and pre alliance betweon the two parties. As far as Shiv - Sena 
planned right from October , 1989 when the 9th is concerned , the BJP had only consented to a seat 
Parliamentary elections were held and the same stra adjustments to avoid unfruitful copflict as an election 
tegy has continued till date . 

strategy . Beyond this, the respondent has nothing 

to do with the Shiv -Sena, lo regard to the three 
13. Shri Vashi, the learned Counsel appearing on meetings , which have been made subject matter of 
behalf of the petitioner, has made it clear that the 

the petition , the respondent has denied that Sadhvi 
aforcsaid averinents contained in the petition are 

Reethambara was at any time invited by the candi 
given merely in order to give a background as to 

dates of the alleged BP ) - Shiv Sena alliance or that 
what has happened during the election period in res 

shc was invited with thic kuowledge that she was 
pect of the elections in question , and the sumc have 

canvassing and appealing to the voters in the name 
not been inade a ground for setting aside thc clection 

of Hindu Religion . He has denied the ailegations in 
of the respondent. 

respect of the meeting addressed by Sadlivi Reetham 

bara on 11th May , 1991 at Nagpur. He has denied 
14 . As far as the present petition is concerned , the 

that in her speech she stated that those who opposed 
petitioper has relied upoa three election meetings, one 

Hindu interests were “ Ravanas " . According to the 
which was held at Shivaji Maidan , Thane on 21st 

respondent, the said Sadhvi Reethambara is in no 
May , 1991, at which Sadhvi Reethambara was the 

way concerned with him and her acts and decds are 
main speaker. The second meeting relied upon by 

in no way relevant for the decision of the present 
the petitioncr was held at Gol Maidan , Ulhasnagar 

petition . The respondent has further denied that he 
on 1st June , 1991 at which Shri L . K . Advan , was 

had invited her to Thane or that he had chalked out 
the main speaker. The third meeting was held at 

her programme or that she was invited to conic and 
Kalyan Chowk, Kalyan (W ) on 11th June , 1991 

canvass for him in his constituency or that in such 
where Shri Pramod Mahajan was the main speaker , 

circumstances she came to Thane on 1st May , 1991. 
According to the petitioner , the aforesaid threc lea 

He has denied that announcemen s of that meeting 
ders by their speeches practised unduc influence and 

were made in the towil with the aid of auto - rickshaws 
interfered with a free cxercise of electoral right. Thcy 

allegedly engaged by hint or his workers with his con 
appealed for votes on the ground of the respondent s 

sent. He has denied that the petitioner has asked 
religion and is the process promoted or attempteil to 

his workers to attend the said meeting or they narrated 
promote , ſeclings of enmity or hatred between diffe 

to him what had happened in the said meeting. He 
rent classes of thc citizens of India on the ground of 

has denied what is attributed to Sadhvi Reethambara 
religion . The said thrcc Icaders were invited to give 

in her specch . He has stated that he has nothing to 
their respective spccches by the respondent. They 

do with the alleged meetings or the movements of 
were thus the agents of the respondent. They gave 

the said Sadhvi Reethambara . 
their respective specches with the consent of the res 
pondent. Hence , according to the petitioner, the said 
leaders as also the respondent arc guilty of corupt 

16 . As already stated Sadhvi Recthambara in res 
practices as envisaged under sections 12312 ) and 

ponse to the notice issuch to her under Section 99 of 
123 (3 ) a .id 123 ( A ) of the Act. 

the Act has filed her written statement. She has 

admitted that she had delivered a speech at Thanc 
15 . The respondent in his written stateinent filed on 21st May , 1991 . According to her the said meet 
on 24th January , 1992 has denied the diverse uver ing was arranged by VHP and the same had nothing 
ments conatined in the petition . He has inter aliu to do with the BJP and the returned candidate , 
contended that the pciition is not maintainablo and According to her , the mecting was not arranged to 
should be dismissed at the threshokd since the su170 sponsor the respondent in any manner whatsoever. 
is not in conformity will the provisions of Sections There was no consent either express or implied given 
81 , 82 and 83 of the Act and as such is liable to be by the respondent for holding the said meeting nor 
dismissed under Section 86 of thc Act and under the respondent had given her any invitation to address 
Order 11 , Rule 7 of the Code of Civil Procedure . the said meeting in his constituency to enhance his 
In the allernative he has contended that the para poll prospects . According to her the inceting was 
graphs which arc irrelevant, vexatious , and /or arc held by the VHP as part of her campaign all over 
abuse of process of law should be struck off under India which began in the year 1987 for construction 
Order 6 , Rule 16 of the Civil Procedure Code. of Ram Mandir and to express solidarity in favour of 
According to the respondent, there is no cause of Hindutva i.e , the Indian culture . In substance it is 
action for filing the present petition to set aside the her contention that while delivering the speech from 
respondent s election on the ground of corrupt practico VHP platform on May 21st 1991. at Thane she never 
and the petitioner has failed to make out a casc urder acted as agent of the respondent. Neither the res 
Sections 123 ( 2 ) , 123 ( 3 ) , and 123 ( 3A ) of the Act . 

pondent invited her to deliver the specch nor had 
He has denied the allegation of corrupt practica 

she gone there at his instance, or at the instance of 
either by himself , or through hiisenis ir suppor any other person on liic behalf or BJP . She actory 
ters . According to the respondent, he owes allegi independently on her oth will aod whatever views 
ance to Bharatiya Janata Party on whos ticket the she had expressed in the said meeting were her 


Wied 
as agenda 
her 


to tance . Or 


She 
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personal views. According to her, in the said meeting This campaigu is going on since 1987 long before the 
the respondent was not presegt . 

general elections of 1989 and 1991 and her campaign 

Kas nothing io do with the general elections at all . 
17. Sadhvi Reethambara has further stated that Thc campaign is still going on and she is vigorously 
after the receipt of the notice under Section 99 she touring throughout India . ller campaign has no con 
made enquiries and came to know that on 20th Mily , ncction whatsoever with the BJP and its political 
1991 the respondent had delivered a speech in 111 philosophy . 
election meeting at village Wada , Tal Wada , Distt . 
Thane which is about 50 Kilometers froin Tha . 

19 . She has further stated that during her campaign 
Tho said meeting was over late at night and therefore 

and her specches she has tried to educate the Indian 
the respondent stayed at Thane at the residence of 

niasses asking them to arise on the occasion for 
Shri Vishnu Savara at Shivajinagar , in Wada. In 

retrieval of their los : heritage and to build the natiou 
the morning at 9 . 30 a . m . the respondení left Wadi 

strong. Whatever she has stated in her speeches is 
after having brcakfast at Shri Savara s residence and 

within the contines of the public order, decency and 
went to Kasa in Dahanu Parlimentary Constituency 

morality . She has asserted that she has exercised 
which is more than 100 KM away from Shivaji Maidan), 

her fundamental rights. guaranteed under Article 19 , 
Tembi Naka , Thane, where she had delivered inc 

( 1 ) ( 2 ) , 25 and 29 ut the Constitution of India . 
specch on the platform of Vishwa Hindu Parishid , 

She has asserted that she is an independeni individual 
According to her, it was, ilierefore, impossible for the 

having no affiliation with any political party , nuch 
respondent to attend the said meeting at Thane as 

less with the Bharatiya Janata Party. She is a free 
village Kasa is at a distance of more than 100 Kms. 

citizen of India ; nor being a candidate in the elections 
from Thane. The allegations contained in the 

held in 1991 for Parliamentary Constituencies, she 
petition in respect of the respondent s attcading her 

is entitled to exercise the aforesaid fundamental rights 
mcctlog in Thane on 21st May , 1991 are , thercforc , 

guaranteed under the Consitution . She has stated 
false and frivolous and have been made only with 

that the Constitution has guaranteed her fundamental 
a view to unseat the respondent for the so callea 

rights and has further conferred the right 
alleged corrupt practice which he never committed . 

amongst others to conserve her language , script and 
She has denied that the respondent welcomed her and 

culture . While exercising her right guaranteed under 
was present there at the time of her speech . 

Article 29 of the Constitution of India and more 

particularly defending her personal views about her 
18 . In regard to her speech she has gubmiited ( Wh culturc 1.e . Hindulva she has not committed any 
that reporting made of her speech dclivered in Thano corrupt practice as defined under Section 123 ( 3 ) and 
on 21st May , 1991 by the Police is cryptic and does 123 ( 3A ) of the Act. She says that Article 25 allows 
not give a correct picture of her thoughts . The said cvcry citizen to propagate his religion and his reli 
speech docs not contain any philosophy because of gious belief. This right is subject to health , morality 
the wrong reporting. She has thus clenied having 

and public order, all the three of which are totally 
delivered a speech in the manner in which it has been irrelevant for the purpose of deciding election petition 
reported in the police report Exhibit -G . 

and particularly the actions and or omissions of ani 

independent individual who is not a candidate and 
18 . ( a ) Sadhvi Reethambara has further gonc on whose clection is not under challenge . She has 
to state that she is a " Sanyasi " having renounced the further submitted that religion can become a subject 
world since 1986 -87 i.e . since the locks were opened matter of a political speech during an election and 
from the Shriram temple at Ayodhya for allowing the 

this has been expressly recognised in the judgment of 
people to take blessings of Lord Shriram . She started Kultarsingh V s. Mukhtiar Singh reported in AIR 
a campaign of her own awakening people seeking 

1965 Supreme Court 141. She has further stated 
solidarity and support for construction of Shriram that the speech which she delivered on 21st May , 
Temple at Ayodhya at Lord s birth place . She 1991 was not delivered as an agent of the ruspondent 
strongly believes that Shriram is a historical figure and , therefore , whatever speeches she delivered of 
and the Ramayana , the great epic, contains the gra this propaganda cannot be held to be binding on the 
phic and historical events that took place in “ Treta respondent. She has stated that th : respondent has 
yuga " . Muslim invaders in 15th Century demolished not appointed her as an Election Agent within the 
the Shriram temple constructed by Emperor Vikrama meaning of Sections 40 and 45 of the Represçntation 
ditya , situated at the birth place of Lord Shriram of the People Act, 1951 . The alleged agency has 
and constructed a mosquc there . The said mosque not been conforted upon her specifically by the respon 
was constructed at the direction of the Muslim invader dent or cven by implication and, therefore , no action 
Babar and the said mosque were thereafter popularlv or omission on her part can be attributod to the 
called as Babri Masjid . For her , the construction of respondent for any purpose whatsoever. According 
the said mosque was the monument of the deface to her , she not being an elecíion Agent of the rew 
ment of Indian people and culture and it was a symbol pondent, is entitled to propagate her vicws within 
of India s defeat. She therefore carnestly and since 

the confines of decency and other reasonable res ric 
rely feels that the Babri Masjid constructed at 1710 ticos such as public order , blasphemy , lihe] ctc . 
birth place of Lord Shriram was the symbol of the 

Referring to the case of Jamuna Prasad Muklieria V ! . 
defeat of Indian culture and she believes that a onpu 

Lachhi Ram and others reported in AIR 1954 SC 
lar movement was necessary to retrieve the last lieri 

686 it is contended that the restrictions of free speech 
tage of Indian culture . ! 12 supnort of her bleus , shr 

( luring the course of an election campaign can only 
is campaiguing continuously throughout India and 

he sustained if the restrictions can be construed as 
thering support in favour of 

the condition to be 
awekening people for 

observed by a Parliamentary 
the construction of Shriram Temple at his birth place. 

candidate . Hence the disability or punisment of 
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gay kind cannot be imposed upon a cardidate by 
virtue of somebody else s specchi, who is not an elec 
tion ageni or who is not a person to whom consent 
is accorded . 


came to knour that the said mceting was held when 
be read a report wliich appeared in a Hindi daily , 
Navbharat l imes, on 2nd June, 1991. In the course 
of his speech Mr. Advani stated that remembering 
Shri Ram is equivalent to remembering the country , 
He said that there was the introduction of BJP . He 
appealed to the voters in the course of his specch to 
vote in the name of Hindu religion . He falsely stated 
that the other political parties were opposed to de 
yotion to Ram ( Rambhakti ) . The respondent was 
present in the said mccting. 


20 . The validity of the notice issued under siction 
99 is questioned on the ground of non -disclosure of 
the offence which is alleged to have been commiter ? 
by her and thc particulars of the offending parts of 
her specch . The election petition is barred on the 
ground of Imitation and the election petition deser-- 
ves to be dismissed on this ground alone . The peti 
tion is also not maintainable since it is not in corifor 
mity with the provisions of sections 81, 82 and 
83 of the Act and as such the petition 
is liable to be dismissed under section 86 of the Act 
and under Order 11 Rule 7 of the Code of Civil 
Procedure . The allegations pertaining to the provisions 
of Section 123 ( 3 ) and 123 (3A ) are denied . According 
to her , she has not made any appeal to the electorate 
requesting them to vote for the respondent because 
he is a Hindu and she has not appealed to the voters 
that the petitioner is a bad Hindu and thereforc , ho 
should not be given votes by anybody, On the afore 
said and similar other grounds, it is prayed that the 
notice issued under section 99 be discharged and the 
election petition be dismissed with costs. 


21. It would thus appear that as far as the respon 
dent is concerned , he has denied having invited Sadhvi 
Reethambara to Thane to canvass votes for him and 
he has dis -associated himself with the allegedl meeting 
held at Thanc on 21st May , 1991. On the other hand , 
as far as Sadhvi Rasthanbara is concerned , she has 
admitted of her having made a speech in the meeting 
held at Thane on 21st May, 1991 . She has , however , 
denied that the said meeting was an election meeting 
held in support of the candidature of the respondent. 
Whilc disputing the correctness of the Police report , 
Exhibit - G , she has stated that the report is cryptic 
and does not give a correct picture of her thoughts . 
She has asserted that her meeting and her speech has 
nothing to do with the candidature of the respondent. 
She has asserted that she was on her mission for 
reconstruction of Shriram temple at Ayodhya , She has 
asserted her right to defend her personal views about 
her own culture i. e. Hindutwa. She has asserted her 
right to speak for the conservation of Hindu Religion 
and culture and to maintain the dignity of Hindu 
masses . Since she was not an election agent of the 
respondent her speech cannot bind the respondent and 
cannot void his election . In suhstance she has stated 
that she did sncak on religion . But, according to her. 
the same will be of no avail to disqualify the respon 
dent in thc clcction in question . 


23 . In regard to the aforesaid meeting I, by my 
order passed on 24th September, 1993 ( paragraphs 
12 to 14 ) , have referred to the evidence pertaining 
to the aforesaid speech delivered by Shri Advani. I 
have held that the said speech does not attract the 
mischief of section 123 ( 3 ) and ( 3A ) of the Act. In 
view of the finding no notice was issued to Shri 
Advani under section 99 of the Act. In vicw of the 
said finding , it is not necessary to refer to the written 
statement of the respondent in regard to the said specch 
of Shri Advani. No further or better evidence in 
regard to the speech has been brought on record subse 
quent to the order passed on 24th September, 1992 . 
Shri Vashi during the course of his argument did 
attempt to persuade me to hold that the said speech 
attracts the mischief of section 123 ( 3 ) and 123 ( 3A ) 
of the Act. Since I have already held , by my order 
dated 24th September , 1992, that the evidence on 
record does not even prima facic establish that the 
speech attracts thc mischief of the aforesaid provisions, 
I am unable in the light of my observation contained 
in the aforesaid order to hold the contrary , Shri Vashi 
tried to submit that subscquent to the passing of my 
order on 24th September, 1992 we have on record 
the evidence of Shri Pramod Mahajan and hence it 
would be neoessary to examine the speech of Shri 
Advani in the light of the evidence of Shri Mahajan . 
In my judgment , it will not be open to scrutinise the 
speech of Shri Advani in the light of what has been 
stated by Shri Pramod Mahajan . The speech , made 
by Shri Advani, has to be considered on its own merits 
and it has been so considered by me and I have come 
to a finding that the petitioner has failed to prove 
even prima facie that the speech attracts the mischief 
of any of the aforesaid provisions and hence I am 
constrained to hold that the petitioner has failed to 
prove that the speech of Shri L . K . Advani offends 
the provisions of Section 123 ( 3 ) and 123 ( 3A ) of the 
Act. Hence the election of the respondent cannot be 
set aside on that ground . 


22 . The next election meeting which has been made 
the subject matter of scrutiny in the present netition 
is the one held at Ulhasnagar on 1st June, 1991. The 
main speaker of the meeting was Shri L . K . Advani. 
In this behalf the petitioner avers that Shri L . K . 
Advani. Ex-President and leader of BJP also visited 
Ulhasnagar for canvassing on behalf of the respondent 
at his instance . He camc, delivered a speech , appealed 
to the voters and canvassed to better the prospects 
of the respondent. The meeting was held at Gol 
Maidan . Ulhasnagar on 1st June , 1991. The petitioner 


24 . The third speech relied upon by the petitioner 
is a sporch delivered by Shri Pramod Mahajan , who 
is an All India General Secretary of BJP . He had 
addressed a meeting on 11th June , 1991 at about 
10 . 00 p .m . at Kalyan Chowk , Kalyan ( W ) . In this 
hehalf, the petitioner hac averred that Shri Pramod 
Mahajan , All India General Secretary of BJP was also 
invited by the respondent to visit his constituency and 
to canvass for him during the course of electioneering , 
so that the prospects of his winning the election would 
improve. As per the said invitation and as per the 
programme chalked out by the respondent and his 
workers with his consent, Pramod Mahajan visited the 


bise voters and 


The meetie 1991. 


224 


THE GAZETTE OF INDIA : AUGUST 13 , 1994 /SRAVANA 22 , 1916 


(PART II ---SFC. 3 ( iii ) ] 


1 


TOILS 


of which are totally irrelevant for the purpose of 
deciding the election petition , and particularly the 
actions and or omissions of a political leader who is 
lot a candidate and whose election is not under 
chailenge. According to him , religion can become a 
subject matter of a political speech during an clection 
and this has been expressly recognised in the judge 
mert of Kullar Singh V s . Mukhtiar Singh reported in 
AIR 1965 S . C . 141. 


Constituency. The meeting was attended by the follow 
ing party workers of the petitioner : 
( 1 ) Daulat Singh Paliwal ( P . W . 6 ) , (2 ) R . B . 

Singh ( P . W . 8 ) and ( 3 ) Dr. Uday Samel, 
P . W . 7 ) . Pramod Mahajan stated in his 
speech that secularisin preached by other 
political parties was only a pretence . He 
stated that the other political parties were 
appeasing the Muslim minority for the sake 
of votes. He appealed to the voters to elect 
the Government which believed in devotion 
to Shri Ram . The respondent was present 
in the said meeting. The respondent was 
sitting on the dias when Praniod Mahajan 
gave his speech . Shri Mahajan further stated 
that for prestigious Hindustan and for the 
construction of Ram temple at Ayodhya 
voters should elect the respondent who was 
the candidate for BJP . The area of Kalyan 
Chowk , Kalyan (West ), falls under Kalyan 
Polios Station. 


27. Shri Mahajan bas further asserted that he dy 
entitled to carry on a political agitation for conserva 
tion of Hindu rcligion and culture and to maintain the 
dignity of a Hindu so long as he does not make him 
self guilty of blasphemous, libel or attack the personal 
religious beliefs and parctices of the rival candidates 
or does not suggest that not to vote for some other 
candidate on the ground which will be repugnant to 
the tenets of the Hinduism or that to vote for the rival 
candidae would be repugnant to the tenets of the 
Hindu religions. Since none of these allegations have 
been made against him either in the Election Petition 
or in the evidence subsequently led during the hearing 
of Election Petition , he cannot be brought to this 
Court for commission of corrupt practices as defined 
under the provisions of Section 123 ( 3 ) and 123 ( 3A ) 
of the Act, 


25 . The respondent in his written statement has 
disputed the aforesaid averments , in regard to Shri 
Pramod Mahajan having been invited by the petitioner 
to visit his constituency . He has however admitted that 
Shri Pramod Mahajan had taken part in the election 
campaign in the Respondent s constituency and had 
addressed a meeting. He has denied that in his speech 
Shri Mahajan said that secularism preached by other 
political parties was only a pretcnce or that the other 
parties were appeasing the Muslim minority for the 
sake of votes. The respondent has stated that the 
portions of the speech quoted by the petitioner are 
out of context and hence mislcading. The respondent 
has denied that Shri Pramod Mahajan appealed to the 
voters to elect the Government which believes in devo 
tion of Ram . He has denied that he was present at the 
time of the meeting . He has denied that Shri Mahajan 
further stated that for the prestigious Hindustan and 
for the construction of Shri Ram temple the voters 
should elect the respondent wlio was the candidate of 
the BJP 


28 . Shri Mahajan has further stated that not being 
a candidate in the election held on 15th June , 1991, 
in Parliamentary Constituency No. 10 , Thane , he is 
entitled to express his personal views about his own 
religion and propagate his views on an election plat 
form . The speech which he delivered during electi a 
campaign of 1991, was not delivered as an agent of 
the respondent and, therefore , whatever specches he 
delivered or the views propagated cannot be heard 
to he binding on the respondent. Tlie respondent has 
not appointed him as an Election Agent within the 
meaning of sections 40 and 45 of the Act. The alleged 
agency , has not been conferrcd upon him specifically 
by the respondent or even by implication and , there 
fore , no action or omission on his part can be attri 
huted to the respondent for any purpose whatsover . 
He submit that his being not an election agent of the 
respondent, he is entitled to propagate his views within 
the confines of decency and other reasonable restric 
tions, public order , blasphemy, libel etc. Referring to 
the case of Jamuna Prasad Mukharia vis Lachhi Ram 
and others reported in AIR 1954 SC 686 it is submit 
ted that the Election Law does not stop a man speaking, 
It merely prescribes conditions which must be observed 
if cne wants to enter Parliament. The election law can 
impose restrictions only on a parliamentary candidate . 
They can never be used to stifle the speech of anyone 
other than the candidate . The speech of a person who 
is not an election agent of a candidate cannot invite 
disal ility on the candidato . 

29. The validity of the notice issued under Section 
99 is questioned on the ground that the same does 
not disctose the necessary particulars in respect of 
the offence alleged to have been committed by him . 
It does not furnish the necessary particulars and de 
tails as are required by law and hence the notice 
deserves to be quashed . In regard to the speech deli 
vrted on 11th June, 1991, at Kalyan Chowk , Kalyan 
(W ) the same does not carry any impression wbich is 


itiria the aforights 
guaram 
the 


26 . After service of the notice under section 99 on 
Shri Pramod Mahajan he has on 9th March , 1993 
filed his written statement. He has denied having com 
milted any corrupt practice while delivering his speech 
at Kalyan on 11th June , 1991. According to him , he 
being a Leader of a political party and citizen of 
India , not being a candidate in the aforesaid elections , 
is entitled to exercise his fundamental rights guaranteed 
under the Constitution of India , According to him the 
Constitution has guaranteed his fundamental rights and 
has further conferred the right, amongst others, to 
conserve his religion , language , script and culture. 
According to him any act donc by him while excrcising 
his right guaranteed under Article 25 of the Consti 
tution of India and Anore particularly defending his 
pesonal views about his own religion within the con 
fines of the other fundamental rights guaranteed under 
the Constitution of India , cannot be trcated as corrupt 
practice within the meaning of section 123 ( 3 ) and 
123 (3A ) of the Representation of People Act, 1951. 
According to him Artictc 25 allows cveryone to pro 
pagate his religion and his religious beliefs . This right 
is subject to health , morality and public order , all three 
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contrary to the provisions of law and more parti 

83 and hence petition is liable to be dis 
cularly ollence " iuder the provisions of Section 123 

missed ? 
( 3 ) and 123(34 ) of the Act. According to Shri 
Mahaja . 10 appeal has been made to the electoralo 

(4 ) Whether in the facts and in the circumstant 
requesting them to vote for the respondent because 

es of the case there is no disclosure of 
lie is a Hindu . No app al is made to the voters stul 

malerial facts as required under Reprçsen 
ing that the petitioner is a bad Hindu and thercfore 

tition of Peoples Act and hence petition 
he should not be given votes by anyhody. 

is liable to be dismissed 

(5 ) Whether some of the pleadings being irrele 
30 . It is contended that the petition is barred under 

vant and abusive and hence are liable to 
The law or limitation and deserves to be dismissed . 

he struck off as the same are scandalous 
It is also contended that the petition is not maintail 

und abuse of the process of Court under 
able and should be dismissed since it is not in 2017 

Order 6 Rule 16 of the Civil Procedura 
formity with the provisions of Section 81, 82 and 

( ode read with Section 87 of the Represea 
83 of the Act. The petition is required to be dis 

tation of Peoples Act ? 
missed under Section 86 of the Act under Rule 7 
Orlar 11 of the Code of Civil Procelurc . The elec 

(6 ) Whether the Respondent has committed 
Lio petition deserves to be dismissed on the ground 

any of the corrupt practices as defined in 
of non - joinder of all the parties . The pctitioner has 

Section 123( ) of the Representation of 
not joined all the candidatos as party respondents and 

Peoples Act 1951 as alleged in the petition . 
on this ground the petition deserves to b : dismissed . 

( 7 ) Whether the Election Agent or any other 
For the reasons aforesaid , the notices Shri Mahaja i 

Agent of the Respondent has committed 
has proved that the notice issued under section 99 

any of the corrupt practices as defined in 
huiucl 12 dimuharged with costs and the election peti 

Suction 123 ( 2 ) of the Represcitation of 
tion should be lismissed with costs . 

People Act 1951 as alleged in the petition ? 
31. Hence it would appear that the respondent has 

( 8 ) Whether any other person with the consent 
conceded that Shri Praniod Mahajan had taken part 

of the respondent andior his Election Agent 
inn 1 ; nain in his constituency and had com 

has committed any of the corrupt practices 
pugned and inddressed a meeting. The respondent 

as defined in Section 123 (2 ) of the Re 
Jilbller list , dann hat he had invited Shri Mahajan 

presentation of People Act 1951 as alley 
to visit his constituency . He has denied the details of 

cd in the petition ? 
ha pewah alleged to hav : been made by Shri Maha 
jan . As per the version of Shri Mahajan the trans 

( 9 ) Whether the Respondent has committee any 
cript of his specch given in the police report is wholly 

or the corrupt practices as defined in Sec 
incomplete and cloes not given a clear and complete 

tion 123 ( 3 ) of the Representatioa of Peo 
picture of the thoughts which he expressed on 11th 

plc Act 1951 as alleged in the petition ? 
Junc . 1991. The cryptic rcport does not give full 
marticulars regarding his thoughts or his speech given . 

( 10 ) Whether the Election Agent or any other 
R : 0 ; on such cryptio report no inference can be 

Agent of the Respondent has committed 
Jr11 regarding commission of corrupt practices 

any of the corrupt practices as defined in 
within the mea iing of Section 123 ( 3 ) and 123 ( 3.4 ) 

Section 123 ( 3 ) of the Representation of 
of the Act. The material placed before the Court is 

People Act 1951 as alleged in the petition ? 
hopelessly inadequats to arrive at a conclusion of 
commission of corrupt practices and therefore . th .: 

( 11 ) Whether any other person with the consent 
entire notices descrves to be quashed and set aside 

of the Respondeat andior his Elcction 
together with the election petition . 

Agent has committed any of the corrupt 

practices as defined in Section 123 (3 ) of 
32. Kuluvant issues were settled on 28th April, 

the Representation of People Act 1951 as 
1992 v they are als under : 

alleged in the petition ? 
(1 ) Whether the petition is barred by limitation 

( 1 ? } Whether the Respondent has conmilled any 
jinder Section 81 of the Reprenentation of 

of the corrupt practices as dofined in Sco 
People Act, 1951 . ? 

tion 123 (3A ) of the Representation of 

People Act, 1951 as allegeil in the petition ? 
(2 ) Whether provisions of Section 81 and 82 ur 
The People Representation Act have bee ? 

( 13 ) Whether the Election Agentos y Other 
complied with ly the petitioner and 

Igent of the Respondent has committed 
whether for nup conipliance of the am ". 

any of the corrupt practices as defined in 
pctition is liable to be disinissed under 

Section 123 (3A ) of the Representation of 
Section 86 ? 

People Act 1951 as alleged in the petition ? 
( 3 ) Whether the petitioner has failed to furnish 

( 14 ) Whether any other perso .1 with the consent 
material facts id particulars in respect o ! 

of the Respondent and or his Election 
the cwrup practices and hence wheuer ill 

Agen : has committed any of corrupt prac 
coniplete Cillise of action and non -disclo 

lices us defined i. Section 123 ( 3A ) of the 
sure of cause of action 1001 101101 

Representation of People Act 1951 as al 
compliance with the provisions of Section 

luged in the petition ? 
1775 61. 94 – 2 
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( 15 ) Whether the petition is liable to be dismissed 

in limini because it does not contain an - 
nexures to the exhibits to the petition ? 


the period of limitation and the same is therefore 
liable to be dismissed . . 


34 . In my judgment, there is no merit in the above 
contention . It may be that the Limitation Act has not 
been made specifically applicable to the provisions of 
the Representation of People Act. However , provi 
sions of the General Clauses Act, 1897 would apply . 
Section 9 of the General Clauses Act provides as 
under : 


( 16 ) Whether the petitioner is entitled to be dec 

lared elected to the Lok Sabha from con 
stituency No . 10 Thane Constituency 
(Maharashtra ) in the election held on 

15 -6 - 1991. 
( 17) Whether the term Hindu , Hindutva , Hindu 

Rashtra connotes " Religion " and whether 
appealing the voters using the above said 
terms amounts to appealing in the name of 
religion as envisaged under section 123 ( 2 ) 
and ( 3 ) and amounts to create animosity 
or hatred etc ., as envisaged in Section 123 

(3A ) of Representation of People Aci ? 
( 18 ) And Generally 


“ 9 . Commencement and termination of time . 
( 1 ) In any Central Act or Regulation made 

after the commencement of this Act, it 
shall be suſñcient for the purnose of ex 
cluding the first in a series of days or any 
other period of time, to use the words 
" froin ” , and , for the purpose of includ 
ing the last in a series of days or any 
other period of time, to use the word 


In addition to the above issues some more issues 
arise out of the pleadings raised by the noticees 
Sadhvi Reethambara and Shri Pramod Mahajan . They 
are as under : 
(19 ) Whether the noticees are entitled to raise 

the pleas as are covered by issue Nos. 2 , 3 , 
4 and 5 . If yes, whether the petition is 

liable to be dismissed on these pleas ? 
( 20 ) Whether the notices issued under section 99 

of the Representation of People Act con 
tain sufficient material particulars in order 
to enable them to meet the charge under 
section 123 (3 ) and 123 ( 3A ) of the Act 
and if not whether the noticees are liable 
to be discharged ? 


If one examines the above provision one will find 
that the same is in para materia to the provisions 
contained in Section 12 of the Limitaion Act. Section 
12 . of the Limitation Act deals with exclusion of time 
in legal proceedings. The same in so far as is relevant 
provides that in computing the period of limitation 
for any suit, appeal or application , the day from 
which such peribd is to be reckoned , shall be exclud 
ed . In the case of K . Venketeswara Rao and another 

v /s. Bekkam Narasimha Reddy and others (AIR 1969 
. Oil . 
S . C . 872 ), The Supreme Court observed thus : 

1 ) , 11e supreme Co 
" It is to be noted however that even though the 

Limitation Act, 1963 does not apply to an 
election petition provisions like sections 9 
and 10 of the General Clauses Act, 1897 
providing for computation of time which 
are in para materia with Sections 12 ( 1) and 
4 of the Limitation Act would apply to 

such a petition .” . 
It is therefore clear that Section 9 of the General 
Clauses Act will apply . Hence while computing the 
period of limitation the day on which the results f 
election were declared will have to be excluded . 


33 . Issue No. 1 ; . - The point regarding limitation 
has been raised in the written statement of the res 
pondent as also in the written statements of Sadhvi 
Reethambara and Shri Pramod Mahaian . Neither 
Shri Nitin Pradhan appearing on behalf of Sadhvi 
Reethambara por Shri Ram Jethmalani appearing on 
behalf of Shri Pramod Mahaian have agitated the 
issue. The issue however has been agitated by Shri 
Sathe, the learned counsel appearing on behalf of 
the respondent, According to Shri Sathe, the period 
of limitation prescribed for filing an election petition 
is 45 days. The result of the election was declearer! 
on 17th June, 1991 and the retition is filed on 1st 
August , 1991 . According to Shri Sathe , the day on 
which the result of the election is declared , has to be 
included while computing the period of limitation . If 
this is done , the petition which is filed on 1st August 
1991 is filed on 46th day and hence is barred by the 
law of limitation . The petition is, therefore , liable to 
be dismissed under Section 86 for non- compliance of 
the provisions of Section 81. of the Act. Shri Sathe 
has contended that the Representation of People Act 
is a self contained code and the provisions of the 
Limitation Act are pot applicable to the filing of 
an election petition under the Act . Similarly the 
General Clauses Act, 1897 also does not apply to 
the Representation of People : Act and hence the day 
on which the resnit of the election was declared non 
not be omitted while computing the period of limi 
tation and hence the present petition is filed beyond 


In the case of Nitin Bhaurao Patil and Apr ., vis. 
Manohar Joshi my learned brother Justice Shri S . N . 
Variava , in Election Petition No, 24 of 1990 had an 
occasion to consider a similar contention as is raised 
by Shri Sathe . The question which arose for consi 
deration before Justice Variava was whether the peri 
tioner was entitled to ? xtention of the period of limi a 
tion in a case where the 45th day after the declaration 
of the result of the election fell on a non working 
day . In this context this is what has been stated : 


“ In my view , even though he provisions and 

principles of Limitation Act cannot be 
imported into Election Law , the General 
Clauses Ac does apply even to the Rep 
resentaton of Peoples Act, 1951." 


the R 


Clauses an under thicable 


Reference was made to the case of Hukumdev Narain 
Yadav v !$. Lalių Narain Mishra reported in AIR 


(HT 11 - T3 3 ( iii )] 
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(1974 ) S.C . 480 , wherein the following observations 
are made : : 


“ 4. Three questions which require 
tion are 

in 


deiermina 


cannot be invoked in aid of a Peition pre 
sented under R . 119 , later than fourteen 
days” . This argument was rejected as being 
erroneous because " broadly stated the 
object of the section is , to enable a person 
to do what he could have done on a holiday , 
on the next working day. Where, therefore , 
a period is prescribed for the performance 
of an act in a Court or office , and that 
period expires on a holiday , then according 
to the section the act should be considered 
to have been done within that period , if it 
is done on the next day on which the Court 
or office is open . For that section to apply , 
therefore , all that is requisite is that there 
should be a period prescribed , and that 
period should expire on a holiday.” Of 
course Section 10 ( 1 ) of the General Clauses 
Act does not speak of a holiday , but refers 
to the Court or office being closed on that 
last day of the prescribed period to enable 
a party to do an act or take any proceedings 
on a certain day or wiihin ä prescribed 
period , as the next day on which the Court 
or office is open . For that section to apply , 
on the day when limita ion expired , Section 
10 ( 1) of the General Clauses Açt enables 
the filing on the next working day of the 
Court . . . 


( 1 ) Is the Court closed on Saturday , when 

the Judges do not sit for the purposes 
either of S . 10 of the General Clauses 

Act, or S . f of the Limitation Ac ? . . 
3 . On the question whether the Petitioner 

could have fled the Petition on Saturday 
March 18 , 1972 , what has to be seen is 
whether the Court can be said to be closed 

within the meaning of either S . 4 of the 
: : Limitation Act, 1963, or Section 10 of the 

General Clauses Act, 1897 , because under 
both the provisions where the prescribed 
period of limitaiion expires on a day when 
the Court is closed the petition could be 
filed on a day when the Court re - opens . 
Where , however , the provisions of the Limi 
tation Act apply, the proviso to S . 10 ( 1 ) of 
the General Clauses Act in terms makes 
that provision itself inapplicable . Under 
S . 4 of the Limitation Act it is provided 
that where the prescribed period for any 
suit , appeal or application expires on a day 
when the Court is closed , the suit , appeal 
ur application may be instituted , preferred 
or made on the day when the Court re 
opens. The Explanation thereof states 
that a Court shall be deemed to be closed 
on any day within the meaning of that 
section if during any part of its normal 
working hours it remains closed on that 
day . It was sought to be contended that 
even if the Limitation Act applies, S. 4 
would not apply because an Election Peti 
líon is neither a suit , nor an appeal nor an 
application , notwithstanding the definition 
of " application " contained in S . 2 (b ) of the 
Limitation Act as including a petition . It 
is , in our view , unnecessary to examine 
the submission in this context because even 
if S . 4 of the Limitation Act does not 
apply , S. 10 of the General Clauses Aci 
will certainly apply to election petitions 
to be filed under the Act as held by this 
Court in Harinder Singh V . Karnail Singh , 
1957 SCR 208 _ - ( AIR 1957 SC 271 ). In 
that case an election petition had to be 
filed under R . 119 ( il ) of the Election Rules 
not later than fourteen days from the ter 
minus a quo prescribed therein , but as the 
day on which it could be filed was a Sunday 
he filed it on the next day. The contention 
of the Solicitor -General was that S . 10 of 
the General Clauses Aci “ can apply on its 
own terms only when the act in question is 
to be done " within a prescribed period ” , 
that under R . 119 ( a ) of the Elccson Rules 
the petition has to be filed " not later than ” 
fourteen days, that two expression do not 
mean the same thing, the words of the Rule 
being more peremptory , and that accordingly 
Section 10 of the General Clauses Act 


35 . A further reference is made to the case oi 
Samhadri Satya Narayana Rao vls . M . Budda Prasad 
and others reported in ( 1991) S .C . J. 281. In this 
case the Supreme Court has observed as follows . 
" 5 . This Court in Hukunidev Narain Yadav v . 

Lairt Narain Mishra , ( 1974 ) 3 SCR 31 and 
Hari Shankar Tripathi v . Shiv Harsh and 
others, 1976 UJ (SC ) ( 242 ) , has held that 
Section 4 and 5 of the Limitation Act has 
no application to the election petitions 
under the Act. It was further held , following 
H . Raja Yarinder Singh v . S . Karnati Singh, 
1957 SCR 208 : 1957 SCJ 261, that Sec 
tion 10 of the General Clauses Act would 
in terms be applicable to the Election Peti 
tions under the Act. 


Based on the aforesaid and other decisions Justice 
Variava has concluded " Accordingly it will havia 
to be held that Section 10 of the General Clauses 
Act applies and that the Petition could be filed on 
16th April 1990 i. e . Monday , as on 13th April , 1990 
(Good Friday ) , 14th April, 1980 ( a Saturday ) 15th 
April, 1990 ( a Sunday ) this Court and its offices were 
closed ." 


36 . Following the above judgmen s I hold that the 
provisions of Section 9 of the General Clauses Act , 
1897 apply to the Representation of People Act. - 
Hence while computing ihe period of limitation , the 
day on which the results of the elections were dec 
lared is required to be excluded and hence the pre 
sent petition which is filed on 1st August, 1991 will 
have to be held as having been filed within the pres 
cribed period of limitation . Hence I find that the 

present petition is filed within the period of limiía 
: tion . Issue No. 1 is answered accordingly , 


228 THE GAZETTE OF INDIA : AUGUST 13 , 1994 SRAVANA 22 , 1916 [ Part II — SEC. 3 ( ii) ] 
- - - - - - - - - - - - - - - - - - - - - - : - - : : . . . - - - - - - - - - - 

- - . . . 
37 . As far as issue No. 16 is concerned no prayur 42 . It is next contended on behalf of the noticecs 
is inade for declaring the petitioner as elected . On that the notice served upon them does not disclose 
the contrary a prayer is made for ordering a freshi the precise charge which they are expected to ineet, 
clection . It is for this reason that all the contesting The notice does not disclose the text of the speeches 
candidates have not been impkaded to the petition . alleged to have heen delivered by the noticces . The 
Hence issue No . 16 is answered in the negative. notices do not disclose the precise provisions of Sec 

tion 123 ( 3 and 123 ( 3A ) which are alleged to have 

been infringed by the noticces . The notices are , 
38 . Issuo Nos . 2 , 3, 4, 5 , 15 , 11 and 20 .- -- This 

therefore , liable to be discharged on this 
takes me to the consideridion of issiiCS No. 2 , 3 , 4 , 

ground 

alone. 
5 , 15 , 19 and 20 . In this behalf the respondent has 
taken out Chamber suminons No . 1126 of 1991 for 43 . In this context reliance was placed in the case 
disinissal of the clection petition under the provisions 06 Manohar Joshi Vs. Damodar Tatvala Alias Rup 
of Section 86 of the Representation of the People 

watc and others reported in ( 1991) 2 SCC 342 
Act, 1951 for non compliance of Scuticus 81 and 8 .1 

wherein it was observed as follows : 
of the Act, j.c . noi filing the petition within the 
period of limitution , not supplying the tuc copies 

" In vicw of Sections 82 and 83 of the R . P . 
of the petition on the respondent, el 291174"xing 

Act cven in the clection petition where 
annexures and exhibits 19 de petition 11 110 ini 

allegations of corrupt practices are made, 
pleading necessary parties respondents to the peti 

full particulars of the alleged corrupt prac 
tjon . In the Chamber Suinmons al prayer was also 

tices including as full a statement as pos 
made for clismissal of the petition under Order 7 

sible and the names of the parlics who are 
Rule 11 of the Code of Civil Procedure read with 

alleged to have committed such practices 
Section 87 of the Act for non disclosure of cause of 

and the date and the place of the Commis 
ac ion . In the alternative a prayer was made for 

sion of cach such practice have to be fur 
striking out various paragraphs in the petition under 

nished . Further, thc allegations of the cor 
Order 6 Rule 16 of the Civil Proccalurs Colle üs the 

rupt practice have to be accompanied by 
sume are un - necessary , scandalous , frivolou s or vuxit 

an allidavit in support both of the allega 
tious or which tend to prejudicc , embarass or delay 

tions as well as the particulars thereof, and 
the fair trial of the petition or is otherwise buse 

if there are any schedules or annexures to 
of the process of Court. 

the petition in supporĽ of the corrupt prac 

tice , they have to be signed by the peti 
39 . By an order passed on 3rd March , 1992 , I 

tioner and verified by him in the samc 
have rejcctcd the prayer for dismissal of the petition 

manner as the petition . This is a manda 
on the aforesaid grounds and have allowed the 

tory requirement. The object of the said 
Chamber Summons to a limited extent of striking 

provisions is that the party , and it includes 
oui certain averments contained in the petition . 

not only the returuled candidate but all 
The said order was carried by the respondent to the 

other candidates against whom the corrupt 
Supreme Court and I am informed that the Special 

practice is alleged , must have an adequate 
Leirve Petition filed hy the respondent iguinst the 

notice of the precise allegations made against 
said order was rejected sometime in May, 1992 . 

him so that he has a proper opportunity to 

meet thein . 
40. It has been strenously urged on behalf of the 
notices that the aforesaid order passed by me on 

It is clear from Section 99 ( 1 ) ( a ) ( i) 
2nd March , 1991 and confirmed by the Supreme 

and ( ii) of the R . P . Act that at the time 
Court in May, 1992 does not and cannot bind the 

of deciding the petition , the court has to 
noticees . The noticees were not parties before the 

record a finding that a corrupt practice is 
Court when the orders were passed and hence it will 

provided to have been committed and that 
be open to them to make their independent submis 

it is committed by a particular person , The 
sions and ask the Court to pass an order which may 

court has not only to name the person but 
even to be contrary to the order carlier passed . 

also the nature of the corrupt practice com 

mitted by him . If the person is a party 
41 . In my judgment, there is no merit in the 

to the petition , it is not necessary to heat 
abovc contention . What was before the Court while 

hiin separately heiore rccording such find 
considering the Chamber Summons and what is now 

ing . However , when lic is not a porly to 
before the Court while considering the subinissions 

the petition , before such scrious finding 
made on behalf of the noticees are the averments con 

is recorded against him , he must have the 
lained in the petition . Further evidence lcd in the 

samc opportunity as the party to the peti 
petition does not alleet the nature of the pleadings 

tion , to meet the allegations against him . 
contained in the petition . The judgment given in the 

In that respect, he stands on the same foot 
Chamber Summons is not a judgment binding only 

ing as the party to the petition against whom 
on the parties to the chamber summons. What is 

such a finding is to be recorded . He can 
before the Court is a constitucncy and not individual 

not be discriminated against and made to 
parties . Hence , the judgment would operate as a 

suffer any disadvantage because he is not 
judgnient in Rem and not a judgein :unt in persona . In 

a pasty to the petition . This is the precisc 
the circumstances, I am constrained to hold that the 

object which is sought to be secured by 
finding arrived at in the Chamber Summons are bind 

the proviso to the section . Thereforc . 
ing on the noticecs. 

when a notics is issued under section 99 


have rejcctcd cuid 


grounds and 


hextent of striking 


noch, a findinny to thends on theagainst hitti 
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against a petson who is not a party to the 
election pctition for holding him guilty of 
any corrupt practice, the notice should ap 
prise him of the precise charge aganst him 
and give him the full particulars thereof . 

The trial of an election petition on 
charge of corrupt practice is of a quasi 
criminal nature . The proceedings pursuant 
to the notice issued by the High Court 
under Section 99 of the Act are thus of a 
quasi- criminal nature . Where a corrupt 
practice is alleged , a heavy burden rests on 

the person alleging the corrupt practice lo 
prove strictly all the ingradients of the 
charge . This is because the naming of a 
person as having committed á corrupt prac 
tice has a serious consequence of disquali 
lying him from being chosen as or from 
being member of any House of the Parlia 
ment or of the Legislative Asseinbly of 
Council of a Statc for a period upto 6 


the pe : ition , are not set out. Where an objec 
tion is raised by the respondent that a peti 
tion is defective because full particulars of 
an alleged corrupt practice are not set out , 
the Tribunal is bound to decide whether 
the objection is well founded . If the Tri 
bunal upholds the objccton , it should give 
an opportunity to the peti ioner lo apply 
for leave to amend or amplify thc parti 
culars of the corrupt practice alleged ; and 
In the event of non -compliance with that 
order the Tribunal may strike out the 
charges which remain vague . Insistence 
upon full particulars of corrupt practices is 
undoubtedly of paranjount importance in 
the trial of an election petition , but if the 
parties go to trial despite the absence of 
full particulars of the corrupt practice 
allcged , and evidence of the contesting 
parlies is led on the plca raised by the peti 
lion , the petition cannot thereafter be dis 
missed for want of particulars , hecause the 
defect is onc of procedure and not one of 
jurisdiction of the Tribunal lo adjudicat : 
upon the plea in the absence of particulars . 
The appellato Court may be justified in 
setting aside the judgment of the Tribunal 
if it is satisfied that by reason of absence 
of full particulars , material prejudice has 
resulted ; and in considering whether 
material prejudice has resulted , failure to 
raise and press the objection about the 
absence of particulars before going to trial 
must be given due weight." 


years." 


46 . A Turther referençc can be made to the case 
of Bhagwan Datta Shastri Vs. Rani Ratanji Gupta 
and others reported in A . I. R . 1960 S . C . 200 where 
in it is observed , as follows : 


44. Further reference was inade to the case of 
: zhar Husscin V s. Rajiv Gandhi reported in AIR 
1980 Supreme Court, 1253, the Supreme Court wh . 
served as follows : 
* 412 clcction petition can be ind must be dis 

missed under the provisions of Civil Proce 
dure Code if the mandatory requirements 
enjoined by Section 83 to jucorporate the 
inatcrial facts and particulars relating to 
alleged corrupt practice in the election peti 
tion are not complied with . The Code of 
Civil Procedure applies to the trial of an 
election petition by virtue of Section 87 of 
the Act. Since CPC is applicable , th . 
Court trying the elecion petition can act in 
exercise of the powers of the Code includ 
ing Order 6 Rule 16 and Order 7 Rule 11 
(a ). Therefore that Sect101 X3 does not 
find a place in Section 86 of the Act which 
authorises dismissal of clection petitions in 
certain contingencie . does not mean that 
powers linder CPC canno : he exercised for 
summarily dismissing the petition if it does 
not furnish a cause of action in cxcrcise of 
the powers under the Civil Procedure Code 
and it is settled law that the omission of 
a single material fact would lead to an 
incomplete cause of action and that an 
elcction petition without the material facts 
relating to : corrupt practice is not an elec 
tion petition at all ." 


find a ses di teencie 
canno 
petition 
excicis 
Code 


“ There can be no doubt that the requirement of 

full particulars of corrupt practice in the 
election petition is of paramount impor 
tance , but where , notwithstanding the ah 
sence of particulars, the evidence is allowed 
to be given and taken , the question would 
not be one of absence of jurisdiction but 
as to whether therc has becn any material 
prejudice occasioned by the absence of 
particulars," 


them and 


45 . In this context relarence can be made to the 
case of Balwan Singh Vs. Lakshmi Narain and 
others, A . I.R . 1960 S . C . 770 wherein it is observed 


specches them 


47. In the instant casc , the noticees are not served 
only with the notice under Seclion 99 , along with 
the notice they are served with a copy of my order 
issuing the notces . In the order I have indicated the 
inaterial evidence which has come on record and 
which is likely to he used against them . The order 
contains the text of the specches delivered by the 
noticecs. Apart from the notice and the order the 
noticecs have been served with the entire record and 
proceedings of the case which includes the pleadings 
of the partics and the evidence on record both ora ) 
as also the documentary . What has to be looked 
into is not merely the notice . The notice ineroly 
calls upon the noticees to appear before me on a 
prescribed day in order to answer a charge contained 
in the notice. The notice is accompanied by iny 
order as also the entire evidence on record . The 


as foli A.I.R. 1960ngh Vs Labcan be s 


" The practice to be followed in cases where 

insufficient particulars of a corrupt prac . 
ticc are set forth in an election petition in 
this . An Clection petition is not liable to 
he clisinissed in lipaine merely because full 
particulars of a corrupt practice allegul in 


In thave gone wount of lacki 
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notice includes my order and the evidence on record . is concerned , I have alrsady found that the same 
The material evidence appearing against the noticees does not offend the provisions of Section 12313 ) and 
and which is likely to be used against them is indi 123 (3A ) . That icaves 112 to consider only the 
cated in my order. The noticers are thus given full meetings addressed by Sudhvi Reethainbaſa and 
notice of the case and the charge they are required Shri Pramod Mahajan . 
to meet. It is futile , in the face of these facts to 
contend that the notices do not contain a precise 50 . Reliance was placed on the case of A . Yunus 
charge and are , therefore, liable to be discharged . Kunju v /s. R . S . Unni and others reported in AIR 
48 . As far as the respondent is concerned , he was 

1984 Supreine Court , page 46 ) . The Supreme 

Court observed as follows . - 
served with only a notice accompanied by a copy oi 
the petition , he mercly had the advantage of the 

" A charge of corrupt practice imder the Act has 
everments contained in the petition . The averments 

to be proved beyond re :2. 011uble clouhl and 
include only few stray sentences alleged to have been 

the standard of prcof is the same as in the 
spoken ty the noticces in their respective speeches . 

criminal case . 
The notice served upon the respondent was found to 
ha adeguate and in the order passed in the Chamber 

53. As far as the mueliigs aldressed by Sadhvi 
Sunions it was held that the potition was not liable 
to be dismissed for want of material facts and parti 

Reethambaru ad Shri Pramod Mahajan are concur 
culars. It is pertincnt to note that the averments in 

ncd , it is common ground hat the petitioner himself 
the petition relating to the charge under Section 

was not present at the time of the meetings. He was 
(23 ( 3 ) and 123 ( 3 - A ) pertain to rcligion only . 

informed about the details of te neetings by his 
Similarly , the evidence which has been led is also 

porty workers . Hence liis evidence in regard to the 
in respect of religion alone. As far as the noticces 

details which he guthcred from his party workers 
are concerned , thcy have not made iny grievances in 

would be hearsay and therefore inadınissible . How 
their writion statements . They have not raised a 

Vul, there are ceriain pieces of evidence which the 
plaa that they are prejudiced on account of lack of 

peticioner has deposed , to his penunal knowledge and 
better particulars, They have gone on with the trial 

reference to thc said cvidence can be made. In 
without a nurmer. In the circumstances, it would 

rugurd to the nieeting held on 21st Mav . 1491 which 
be futile on their part at this stage to contened that 

was presided over by Sadhvi Reethambara , the peti 
the notices are liable to be discharged for want of lioncr has dcposed that the meeting was advertised 
materjal (acts and particulars. The contention based 

Uirough the press us also by anizouncements 17de on 
on the aforesaid plea is , therefore, liable to be rejec 

luud speakers . He heard the loud speaker unnunce 
Ica . Issues Nos. 2 , 3 , 4 , 5 , 15 , 19 and 20 are ans men s. The announcements were macie by the BJP . 
wered accordingly . 

The autorickshaws which carried the louc speakers 

bore the flags of BJP as also Shivsena. 
49. Issue Nos. 6 , 7 and 8 . -- This takes me to the 
consideration of issues No . 6 , 7 and 8. la this he 54 . The petitioner has further gone on to state 
hall, though the petitioner las raised pleas in support that 70 to 75 per cent voters in his constituency aru 
of the charge arising under section 123 ( 2 ) no evi Hindus . On account of the specches made in the 
dence has been led in support. Hence Shri Vashi election campaign by spcaliers such as Sadhvi 
has been unable to support the said charge . Hence , Reethambara , Shri L . K . Auvani, Shri Pramod 
issue Nos. 6 , 7 , and 8 are answered in the nega Malajan ctc. a sense of Hindu spirit was aroused . 
tive . 

They i.e . the voters started thinking that if Ram temple 

is no : constructed at Ayodhya , wiere cise can it po 
50 . Issuic Nos . 9 and 12 . - - This takes me in the constructed ? Emotions were aroused bry sitting whic 
consideration of issues Nos. 9 and 12 . Thoug[i , aver ther the Ram temple will be constructed in Maccal 
mients are made in support of thc plea contained in and Medina. The only place , where it sliould be 
the above issues no evidence whatsoever has been constructed , is in Ayodhy:t, at Rani Janmabhoomi. 
lcd in support of the claim that the respondent hiniself The petitioner has further stated that in his constituency 
has made an appcal to vote for him on the ground no other candidate was fieldeu hy the VHP , RSS , 
of his religion . Hence , it has not been possible for Shiv - sena and Bajrang Dal. In his constitucncy 
Stiri Vashi to raise any contenvon 111 hat behalf tlicre are workers of thc VHP, RSS , Shivsena and 
Issue Nos. 9 and 12 arc licrcfore , answered in the Bajrang Dal. They worked for the BJP candidate i.c . 
negative . 

the respondent. According to him , he has been defca 

ied because of the aforesaid campaigning made in 
51. Issue Nos. 10 , 11, 1.3 and 141.- - In support of favour of the respondent. In cross -cxanination , the 
the plea that the respondent s Agen , or inywiler petitioner has admitted that he was not personally 
person with the consent of the respondent had made present in the election meeting actressed by Sach vi 
appcals to vote or refrain front voting on the grund Reethambara in Thane. Similarly , he was not pre 
of die religion of the respondent, three meetings have sent at the meeting addressed by Shri Pramod Muhujani 
becii relied upon by the petitioner . The first nicering at Kalyan and that he was informed about the proceed 
was lield on 21st May, 1991, where the main speaker ings of the mecting by his party workers . He has 
was Sadhvi Reethanbars . The second 17ecting 11as almiitcd that he has 10 personal };nowledge of what 
helal on 1st Junc, 1991 and this was worsed by was stated by the leaders in the public speeches and 
Shri 1 . K . Advui und the 1111! d was held on 11th tha his workers reported him the cletails of the 
Junc, 1991 and Uhis was address :/ ty Shri l ranod meeting and the speeches made in the 1970eting. He 
Mahajan . As far as the speech of Shri L . K . Advani has denied that the respondent canvassed for votcs 
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in the name of Hiadu religion is incorrect. lo 
regard to the announcoment made in respect of the 
meeting addressed by Sadhvi Reethambara he has , 
in the cross- examination on bchalf of the no - ices 
stated that the announcenents were made by the 
BJP and the autorickshaws making announcemenes 
of the meeting bore the flags of BJP is also Shivsena . 
He saw about 4 or 5 autorickshaws on 19th and 2011 
May , 1991. He did not note down their regisération 
numbers. He saw this ncar Shivaji lake it Thane . 
He was accompanied by some party workers . H . 
did not ask anybody to lote down the numbers of 
the Auto - rickshaws. 


therefore , expected lo know what was the na ure of 
the meeting . He has deposed that it was an election 
meeting . He has further diposed that the meeting 
was held for a candidate who was opposing the Con 
gress ( 1) candidate . It was held for sponsoring the 
BJP candidate . This later part of the evidence, it is 
significant, has not been challenged in his cross 
exanıination . 


58 . The Police report prepared by the police officer 
is it thibit- G . The English translation of the report, 
Exhibit G -l recites as under : 


" To , 


55 . Hence , it would appear that the evidence of 
the petitioner, in so far as it pertains to the meeting 
addressed by Sadhvi Reethambara , is relevant for a 
very limited purpose viz . advertisements being madu 
in respect of the meeting. He has stated tha ! the 
announcement in respect of the inceting were made 
on loud - speakers mounted on autorickshaws and illoso 
auto -rickshaws carried the lags of B . L. P . and Shiv 
sena . The petitioner has, through the aforesaid evi 
dence , sought to contend that this mecting held on 
21st May, 1991 was a niceting sponsored for tho 
purpose of propogating the candidature of the BJP 
candidate , the respondent. 


Dy. Commissioner of Police Sp . Branch , 

Commissioner of Police , Thane. 
Confidential : O . W . No. 1983/ 1991 . 
Police Inspector, Thane City Police Station , 

Dated : 21 -5 - 1991 
Subject : Regarding the clection propagarda meet 

ing of Sadhvi Reethambura held at Shivaji 
Maidan , Thane , organised by Vishva Hindi 
Parishad . 


Submitted with reference to above. 


The meeting of Sad ! vi Recianiburil who created 
Rin Wave during her Loksallı7 cl..ction propaganda 
meciings at Gujarat. Mulleya Praxlesh , Uttar Pradesh 
held a ineeting on 21 - 5 - 1991 between 8 .30 :1. m . and 
10 . 20 a .m . in the jurisdiction of Thane Police 
Station at Shivaji Maidan under the alispices of 
Vishwa Hindu Parishad . 


At the outset Shri Sandeep Kondapurkar Thane 
District Bajrang Dal Chief ( 2 ) Bhagwantrag Pat 
wardhan , ( 3 ) Shri Satyapal Malani, Hindu Manch , 
Thanc Districi , ( 4 ) Shri D . S . Shind , Vice President 
Vishwa Hindu Parishad , Thane, ( 5 ) Smt, Shirigandha 
Anitapurkar , Durga Vahini Malila Sangha ana 
addressed thc mecting, 


56 . The next witness examined by the petition! 
is P . W . 3 , Rajoram Madhavrilo Cirkul. He is il 
Senior Police Inspector attach i to Thane Nigar 
Police Station . He has attended the mecting held 0 :1 
21s May , 1991 which was addressed by Sadhvi 
Rcethambara . As per the usual oractie : he has pre 
pared a report in respect of the above meeting. He 
submitted the report to the Special Branch of the 
Thane Commissioner. He has produced the report 
which is signed by him . The report was preporcel 
at the Police Station which was crriberl to Head 
Consable . Kulkarni. He is familiar with his hand 
writing. He dictated and Head Constable Kulkarni 
wrote down the report as per his dication . The 

port was written while he wils dictating. Tlie 
-post is marked Exhibit -ri and is translation 
i marked Exhibit G - 1 . According to the 
itness, the report has been duly and accurat - ly 
repared to the best of his ability . The witness 19 :15 
roduced a hand bill at Exhibit- ll which was being 
istributed at the time of the meeting. Its Tips : 

on is marked at Exhibit H - 1 . The witness has 
also produced at Exhibits, the conditions which 
were imposed for the user of loud speaker for the 
aforesaid meeting. Condition No. 1 recites that ille 
sneakers of the meeting should not speak of givina 
steigans on the basis of religion or caste which would 
r ("silt into creation of emnity among differer froins 
and adverse cffect on cordial relations between hoop 
aroun . The witness has stated that in opreast 
Exhibit -Gis regarding the speech ( elivereel hy Sivchvi 
Reethamhura at the lection mecting held at Shivaji 
Mairly . Thane . There was no candidate filed hu 

l FP in Thane Lokxabhal constituency . The irting 
was held for a candidne who was oposing the 
Congress ( 1 ) candidate . The meeting was Il for 
sponsoring the BJP canilicate . 


staart birisletion " this parti. 


All of them stressed the nerd of Hindu unity to 
order to eliminate the injustice donc a0 Hindus. On 

ccount of Govt, policy to favour the people of parti 
cular community Hindus have no value in this COLUT 
try . This Govt. brings different legislation for Hindus 
and Muslims. Congress Govt . blames us as being 
communal because we stand by Hindus, mult coni 
munalism is being created by Congress . Now line 
has come when HivJus should not close their cyes 
hit they should be iwakened . They should not sit 
silently at their residences with their litrh. ) 2117 
children . All of them should ever their right joint . 

After that Sadhvi Reethambiraz uddressiv ! in the 
beginning she garlanded the photo of Shri Rama. 
She presented a Trishul to Shri Aman Dighe . 
Shivsena Sakha pramukh . She sturteil her specch 
with a poetry . 


being 


. Created to bu Hinduses as being 


She said , Shri Mulayam Singh Yadav, UP Chief 
Minister is a killer and former Prime Ministars 
Shri Rajiv Gandhi. V , P , Singh and Chandrashekhar 
gre his partners . They being atheist hypocrise 1] 
Hindus should unite sind leich them 2 lesson after 
hoisting Bhagwa at Delhi, There is no need then 


57 . The wirness is a Senior Police Insrector. A 
the material time he was on clcction duty. He is 


ence can be madhe respondent. In pilgning for 
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to shoot them nor slap them . It is necessary not 10 Dighe had campaigned for the respondent during the 
vote them . They will die after losing their chair . election in question . The report shows that apari 
There is no necessity to kill thein otherwise . Their froin Shri Diglie the mecting was also attended by 
lives are with chair . Bulleis for Hindus, purso Shri Bhagwan Patwardhan . In regard to the said 
(money bags ) for Mulla Maulvis is their policy. She Bhagwan Patwardhan , P . W . 5 , Brijnaih Singh , in hw 
appealed them to hoist Bhagwa at Delhi, 

cvidence has stated that Bhagwan Patwardhan used 

to be deputed for attending B .J.P . incetings. This 
We will construct the temple there. Those will 

part of the evidence , it is significant, has not been 
rule at Delhi who talk about Hindus welfare , such 

challenged in the cross -examination . In the circum 
slogans were shouted . The meeting peacefully ended 

stances I am inclined to hold that the meeting which 
at 10 . 30 il.m . No untoward incident took place . 

was addressed by Sadhvi Reethanbara was an election 
Her speech in tape -recorded. Still this repor: is beiros 

meeting which was held for sponsoring the B .J. P . 
submitted . 

candidate, the respondent herein , 
Sdi 

59 . It is contenced that it has not been cstablished 
Sr . Police Inspeciur , 

that the meeting addressed by Sadhvi Reethambara 
Thane City Police Station ." was an clection meeting. It has furiher not hem 

established that the meeting was an election meeting 
We have on record certain printed material of adver for the purpose of campaigning for the respondent , 
tisement in respect of the mevting. The advertise I have already referred to the Police Report which 
ment appeared in the daily Nav Bharat Times , recites that the meeting in question was an election 
dated 20th March , 1991 , at Exhibit- A . It advertises meeting. I have no reason to hold that a false state 
the meting of Sadhvi Reethambara . It describes mient was recorded in the report . The result of the 
Sadhvi Reethambaril us buing fery sneaker of ·lection were not at that stage known . The filing of 
Hinduwa. The advertisement carries a photograph The petition was also not anticipated ind hence the 
of Sadhvi Reethambara with an inscription " Jo Hindu recital in the police report which is a contemporane. 
Hit Ki Bath Karega , Wo hi desh par Raj Karega ” . ous document that it was an election meeting cannot 
In addition , we have a hund bill which has been pro he doubted . The next question is whether it was a 
duced by the Police Inspector, Garkal, P . W . 3 , which , meeting sponsored by the BIP for campaigning for 
as per ihe said witness, was being distribuic at the the candidature of the respondent. In this context 
time of the meeting. The hand bill is at Exhibit - H . reference can be made to the cvjlunce of the perio 
It makes a mention of it meeting being organised by tioner. In paragraph 18 ut liis Jenosition lielas 
V . H . P . There is 110 reference to the mecting being stated that in his constituency no other candida s was 
organised by BJP . Based on the above material it fieldled by the V . H . P . R . S . S , Shivsena and Bajru4 
was contended on behalf of the respondent that there Dal. In his constituency there are warlors of 12 : 
is no sa isfactory material before the Court to hold V . H . P . R .S . S , Shivsena and Bajrang not. Thier 
that the meeting was an election mceting and was worked for the B . J . P . candidate i.e . for the respon 
for supporting the candidature of the respondent. in dent. This part of the evidence of the petitioner has 
this context, it is to be noticed that as far as the gone unchallenged both in the cross -examination on 
police report Exhibit- G is concerne: it m istakab v hehalf of the respondent is also on behalf of Sadhvi 

escribes the mceling as all election meeting , P . W . 5 Reethambara , I have already refierer in the popi. 
Garkal at the relevant time was present for the pur dence of P . I. Garkal. Io puragraph 5 of his evidence , 
posc of covering the meeting is also for Bauintis ! he has stated that there was no candidate filled by 
duty . In ha evidence he has categorically stated 

V . H . P . in the said constituincy. Thic mecung was 
that the election meeting was hell for sponsoring the held for the candidate who was opposing for the 
B .J. P . candidate . As already noted , as far as this Congress ( I) candidate . The meeting was held for 
statement of fact is concerned he has not been specifi sponsoring the B . J. P . candidate . This cvidence also 
cally contradicted in the cross -examination . His has gone unchallenged , both in the cross -examination 
assertion has , therefore , gone wich : llenged . He being on hehalf of the respondent as also in the cross -exami 
a Police Officer was present there to cover the motion on behalf of Sadhvi Reethamhara . T hirve 
meeting and to submit il port to the Special Branch Iready found that the evidence of P . I, Garkal that 
of the Thane Conimissioner . In the circumstances , the meeting was an election meeting lor the purpos . 
his claim that he knows that the meeting was held of sponsoring the candidature of the respondent, is 
for sponsoring B . J. P . candidate cannot be doubled . Tiliable and I have no hesitation in accepting the 
I do not find any legitimate ground to discard the Sanne. 
tinchallenged testimony of the Police Officer, when 
he stated that the mecting was held for sponsoring in 60 . I have in the foregoing paranaphs given mi 
B . J.P . candidate . It is not possible to iccent Thi finding that Sadhvi Reethambara had bv hos specch 
contention of Shri Sathe that the witness has depose ! 6917241ssed for votes for the respondent, The Ohrive 
falsely in favour of the petitioner, because the finding is scen to be reinforcer by yet another pire . 
petitioner is a Congress ( I ) candidate and at the time of vidence which has been brought on tccord hy the 
of the clection Shri Sharad Pawar who was the then ravvioner which inny viiiv would his relevant inchis 
Chief Minister was also in charge of the Home The provisions of Section 4 ? vif the Eviilencenci. W 
Department. Moreover , amongst the parents who have on record at Exhibit - G : n order nassed by me 
were presen on the dias, 5 reflected in the police om 2147 and 7214 October . 1901 in Election Petitorno 
pinart, included Shri Anand Dighe. who is Proukli No 1 of 1991 issuing a similir n ice to Sadhvi 
of Thane Uniq of Shivsena and in has been elicie ? Riverbambara under section 99 of the Act in reincc of 
in the cvidence of the respondent that the said Anand il speech delivered by lzer . In that petition there is 


he sa candidathiri 
Sathie 


content in favouroperess (1) Sanwar who Wihr Free 


petitive 
and as the chosen 
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evidence on record that Sadhvi Reethambara had 
addressed a mceting on 21st May , 1991 at Janata 
Bazar , Lalbaug. Amongst other pieces of cvidence , it 
more accuratc version of lier speech is available in 
the form of her tape recorded speech . In paragraph 18 
of my order, I have reproduced the translation of the 
text of her specch which has been tapc - recorded . If 
one has regard to the speech that was delivered by 
Sadhvi Reethambara on the very day , she delivered 
the speech in question , there can be no doubt that 
she was making speeches on election platforms for 
campaigning for the BJP and Shivsena candidates . The 
following extract will show that she was appealing for 
votes for the candidates of the B . J . P . - Shivsena com 
bino : 


pur, which were published in the Marathi 
newspapers Tarun Bharat dated 12th May , 
1991 , the respondent invited her to canvass 
for him in a public meting held on 21st 
May , 1991 at 8 . 30 am , in the Shivaji 
Maidon , Ambhali Naka . The respondent 
remained present in the said meeting. The 
respondent did not state that he was in dis 
agreement with any of the appeals made by 
Sadhvi Reethambara . (c ) Even otherwise 
the respondeat was present in a mecting of 
the office bearers of the said alliance, 
where it was decided to invite Sadhvi Ree 
thambara to canvass for votes. Thus, the 
respondent had expressly and or implicdly 
consented to the offending specches made 
by Sadhvi Reethambara ." 


63 . In reply , the respondent in paragraph 41 of 
his written statcment, has averred as follows : 


" Realise (understand ) this wish of Ramji ( and 

attach ) (join with ) thc strength of your 
determination ( Sankalp ) and say he who 
works in the interests of Hindus he only 
rule the country . Take oath and be deter 
mined . 26th is the time for voting . Hindu 
donates land ( Bhumidau ) donates cow 
(Godan ) , donates daughter (Kanyadan ) he 
who does not have daughter perform Kanya 
dan of the daughter of other. Now in future 
is the time for voting not for the job of 
our nephew , not for the transfer of brother , 
nor for our aunt, nor for our mother -in 
laws, this year the entire Hindu will cast his 
vote for the Hindustan - Hindurashtra , for 
the establishment of the Ranırajya ( rule of 
the Ram ) for the construction of the Ram 
temple . With this determination roar like 
a lion once more. Say he who works in the 
interest of the Hindus he only will rule the 
country. Say Jay Shriram , Jay Jay Siaram ." 


" With reference to paragraph No. 24 (b ) this 

respondent denies that the respondent at 
any time had invited Reethambara Devi 
to canvass for him in public meeting on 
21 - 5 - 1992 . It is not true that the respon 
dent was present in the mceting of the 
office bearers or that it was decided to in 
vite Ritambara Devi. The respondent denies 
that expressly or impliedly he had consent 
cd to the alleged offending speeches of 
Reethambara Devi." 


It would , thus, appear that the respondent has denied 
that he had invited Sadhvi Reethambara to canvass 
for him . He has denied his presence at thc meeting 
of the office bearers. He has , however, not denied the 
specific averment that the respondent remained pre 
sent in the meeting , 


In view of the above piece of evidence as also the 
other evidence on record which I havc indicated , I 
hold that the meeting addressed by Sadhvi Reethain 
bara was an election mecting for the purpose of 
secking votes for the respondent. 


64 . Reliance was placed in the case of $. Har 
charan Singh vs. S . Sajjan Singh and others AIR 
1985 Supreme Court 236 . Ia paragraph 54 of the 
iudgment, dealing with a similar situation when , Shri 
Prakash Singh Badal has not chosen to come and 
deny the allegation , this is what has been observed 
by the Suprme Court :-- 


61. Next question which arises for consideration 
is, whether the respondent was present at the afore 
said mceting which was addressed by Sadhvi Rees 
thambara . The petitioner, in paragraph 11 of the peti 
tion has made specific averments in respect of this 
necting and in respect of the presence of the res 
pondent at the meeting. The respondent, has dealt 
with the avermets contained in paragraph 11 . In para 
graph 26 of the written statement, he has not speci . 
fically denied his presence at the meeting . Moreover, 
he has sworn paragraph 26 of the written statement 
to his personal kaowledge . This is another pointer to 
indicate his presence at the time of the mceting or 
else he would not have been able to swear to the 
details of the meeting to his personal knowledge . 


" Indisputably he was present at the meetings . 

He woull have been the best person to 
deny the allegations made about that meet 
jog . It is not a question of merely proving 
a fact by adverse presumption . In a case 
where there is positive evidence to prove a 
fact and there is no denial by the person 
who is most competent to deny that fact 
and no reason was given for his not giving. 
evidence especially in the background of 
his eminence and his position , his relation 
ship with respondent No . 3 and especially 
in view of the fact that respondent No . 3 
had in fact been nominated by the samo 
groun on behalf of the Sixth community 
which Shri Prakash Singh Badal was so in 
timately connected would lead to the con 
clusion that the evidence advanced on be 
half of the appellant - ust be accepted ." 


62. The petitioner in paragraph 24 (b ) and 24 (c ) 
has averred as under : 


" (h ) That even after knowing the views of 

Sadhvi Reethambara , and especially after 
reading the newspaper reports of the spee 

ches made by Sadhvi Reethambara at Nag 
1775 GI94 — 3 . 
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65 . In the circumstances, I am iuclined to h : 1d 

" ī found at the pereli was biglily inſtanus 
that as far as the pleadings are conceracd tio aver 
ment contained in the petition to the effect that the 

tory . It lendud to bring about ten ion 11 : 1 

ween the Hindus and the Muslims. I 7 : 0 
respondent was present and had attended the inecting 

ed thice or four Muslimus retur: in : 1.2m 
has not been denied in the written statement. There 

the meeting. They weic discussing amor:g: t 
is, therefore , no difficulty in accepting the unchalleng 

theinselves about the communal speeches 
ed averment that the respondent was present and 

which were made. They were complaina 
had attended the said meeting . 

whether they were not Judians because try 

were Muslims and not Hindus . They Wus 
66 . The petitioner has led evidence of his party 

also questioning whether their votes were 
workers. P . W . 5 Brijnath Singh Sitaram Singh atlend 

not wanted . 
ed the aforesaid meeting . He leasat about the mect 
ing because of the announcements made cn lord . 

The witness added : - " Sadhvi Reutharthara 
speakers mounted on vehicles which carried the bar . 
ners of BJP and VHP . Similar banners of the BJP 

after concluding her speech presented d 
and Shivsena announcing the mecting werc displayed 

Trishul to Shri Anand Dighe and gave him 
at prominent places in the city . A notice was a so post 

her blessings. The tenor of the speech was 
ed in the main office of the BJP located near the 

regarding the Hindus* rcquirement to sup 
Thane Railway 

port the construction of Ram templo at 
Station. He had heard of Sadhvi 
Reethambara prior to the meeting since he had rere 

Ayodhya . It had no reference to Hindus 
about her speeches made at different places such as 

being residents of India . It had also no re 

ference to Hindu as having a culture pre 
Madhya Pradesh , Gujarat, Uttar Pradesh ctc . She 

valent in India . It is my view that Hindu 
was known to make very good specches on Hinduismi, 
He therefore attended her meeting and heard hur 

is a culturc . I am a Hindu lvy religion." 
specch . He has further stated that no candidates were 

The witness has been cross -examined at considerabl , 
sponsored either by VHP , Bajrang Dal, RSS iind 
Shivsena in the said 

length . The claim of the witness that the respondent 
costituency . He rcached the 
venue of the meeting at about 8 . 15 a .m . Thc meel 

was present at the meeting has been challenged . Ho 
ing was held in a Maidan which was fenced 0 .1 all 

has denied that his statement that the respondent was 
the sides. Banners were 

sanding icar the entrance gate of the Maidan is falsc : 
displayed in the Maidan 
declaring that VHP and BJP has arranged the meet . 

He has further denied that the respondent did not go on 

the stage, welcomed Sadhvi Reethambara ard , therc 
ing. The ground had only one entrance which is lo . 

after , joined the audience . It is pertinent to note that 
cated near the stage . While entering the ground ho 

though there is a challenge to the testimony of P . W 
noticed the respondent, the BJP - Shivsena candid ? 

3 PT. Garkal, ard P . W . 4 Brijanth Singh Sitram 
as also Smt. Veena Bhatia , President of the Thana 
BJP unit present near the gate . A large crowd hod 

Singh about the presence of the responde .it at the 

time of the meeting, no suggestion is made to either 
gathered on the grounds. While he was waiting ting 

of them that the respondent was oot presco : on that 
heard the bursting of crackers near the gate . Wheti 

day in Thane or that he had gone to Dahanu to can 
he went near the gate , he noticed that Sadhvi Rec 

vass for some other similar candidate jı Dahan ı con 
thambara had arrived and she was welcomed by the 

stituency . Sinilarly no such case has bcen put to the 
respondent, Sat. Veena Bhatia and some others an ) 

petitio ncr in his cross- examination . The saiil care is 
she was ushered on the stage . She was introduced to 

sought to be inade for the first time in the cvidence 
some people on the stage and was requested to bn 

of the respondent. The respondent filed a list of vit. 
seated . The respondent thereafter welcomcd her , sin 
ghted from the stage and stood amongst the audienca, 

nesses which include naries of th . Polics Officers , 

si hom he desired to xaminc in order to show tha : 
He was accompanied hy one Shri Kalyanrai. On the 

he was at Dahanu on 21st May, 1991 at about the 
stage he noticed Shri Bhagwan Patwardhan of the 

time when Sadlivi Rethanibar : had addressed the 
RSS who is normally deputed for BJP mectings. He 
also noticed Shri Anand Dighe who is the Chief of 

meeting in Thane. By my ruling recorded in para 
the Thane District of the Shivsena . There were iure 

graph 8 , on page 78 of the notes of cvidence, I 1970 
or four other persons whom he does not know . Sadhvi 

uphold the objection raised by the petitioner and have 
Recthambara was offered floral bouquents . specchus 

declined permission to the respondent to Irad evi 

Jencc in liat heliaif . The respo ideny thereafter took 
thercafter commenced . Shri Bhagwan Patwarda 
spoke first. He stated that injusticc is being done in 

out Chamber Summons to amend the written state 
the Hindus in the Hindu Rashtra . For the purposs of 

ment to add an averment that he was not prçsent in 

Thane in the meeting held on 21st May . 1971 and 
Hindu Rashtra , Hindus should he united . A time his 

was in Dahanu Constituency . By an order passed on 
come to teach a lesson to the killers . A reference was 

10th August, 1992 the Chanber Summosis yns slis 
made to Shri V . P . Singh and Shri Rajiv Gandi, 

missed . The matter was carried to the Supreme Court 
The speech was inflaminatory . 4 to 5 other speakers 

and the SLP was rejected . After all efforts of the ress 
also spoke. The tcnor of which was to criticize the 

pondent to examine the said wiiresses on his behalf 
Muslims and to encourage the Hindus and nhiai 

had failed , another attempt was inade to examine the 
votes in favour of BJP Sadhvi Reethambara there . 

verv sanic Police Oficers through Sadhvi Reetham 
after rose to make her speech . Before sneaking she 
garlanded the photograph of Lord Rain which was bara, an application was filed on 11th Arril , 1993 
displayed on the stage. She also I cited . 

or her behalf to examine the said officers in order to 
" Ok ? " 

Drove the presence of the respondent at Dahanu . 
which he does not remember. She spoke for about 40 

The same was also rejected by me by a speaking 
minutes. When asked about the effect of this sparisit 

order . That order was also carried in the Supreme 
and what did he fee ] about it, the witness answered . 


the test 


Time ho about the end P.W . 


liver 


one shamongst the 


ratet rose hour of BJPurage the has to 
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Court and the Supreme Court declined to interfere 69. It would , therefore appear that as far as the 
sinc : it was at an interluculory stage . The Suprena cvidence of P . W . 5 , Brijaath Singh is concerned the 
Court expressed Ilu opinion on the interprctatio .1 same pertains to a period commencing from 8 . 15 
which was placed by roc in my order. 

2 .m . whereas the evidence of P . I . Garkal relates to 
eveut which he noticed after 8 . 30 a . m . when the 

imeeting had already commenced . Hence the events 
67. Certain material has been cliçited from P . W . in respect of the respondent receiving Sadhvi Rectha 
3 P . I . Garkal during the cross -examination on bc inbara introducing her to the audience and Ivreafter 
hialf of Sadivi Reethambara to show that the respon alighting from the stage and joining the audience , 
doit was not present at the time of the mecting . It is quay have prececded the arrival of P . I . Garkal near 
clicited from P . I . Garial that ic knows the res the stage. In the circumstances, the answers elicited 
pondent Shri Rain Kapsc . He was a candidate at the in the cross -examination of P . I . Garkal do not 
clection of 1991 . He knows hin prior to this cloctivu necessarily falsify the claim of P . W . 5 , Brijnath 
as be was an MLA . He was knowing him by face as Singh , when he deposed to the presence of the res 
also by his aume, On being shown his report, exhibit pondent at the time of the meeting. In the circum 
G , lic has stated that the report contains the names stances, I am constrained to hold that the petitioner 
of all those who Julivered speeches in the meeting. has proved that the respondent was present at tho 
The name of the respondent does not figure ai u lime of the niceting which was addressed by Sadhvi 
speaker in the report. The respondent is and was a Reethambara . I am further satisfied that the meeting 
prominent person . It is not true ihat the responuen ! in qucstion was an election meeting which was con 
being a candidate was a pronunci persoaoliiy al tuo veaed for sponsoring the candidate of BJP - Shivsena 
inceting of Sadhvi Reethambara. The prescace of a 

combine who is respondent herein . I further hold 
candidate at an election neering is a prominent toute that the respondent was present at the time of the 
ture. Being a trained and experienced officer he 

meeting. 
would not huve missed the presence of tlic respon 
dent iſ he was present at the ineeting . The witics 
was asked ; " Since the name of the respondent does 

70 . I have already narrated in the foregoing para 

graphs the text of the speech of Sadhvi Reethambara 
not appear in the report, is it correct that he was 
not present ? Ile answered ; " I do not remember 

as appearing in the Police report , Exhibit - G . It is 
whether the respondent was present or not. It did 

true that as far as the evidence of Brijnath Singh is 
not happen that the respondent introduced Sadhvi Ree 

concerned , the same gives a more detailed account 
thanbara 10 tlie 21 dicnce . Had the respondent spoken 

in respect of the speech . However , I do not find it 
a single worl, I would have mentioned about it in 

safc to place reliance on the oral testimony of a 

party worker who is apt to depose in support of the 
my report." 

candidate in whose favour he had campaigrcd at the 
clection in question . I will therefore proceed to con 

sider the details of the speech as appearing in the 
68 . It is contended on behalf of both the respon 

Tolice Report Exhibit- G . The report inter alia recites 
dant, as also on behalf of Sadhvi Reethambura , that 

that in the beginning Sadhvi Reethambara garlanded 
it cannot be held bevond reasonable doubi that th : 

the photo of Shriram . She presented a Trishul to Shr! 
respondent was present at the time of the meeting . 

Anand Dighe , Shivsena Shakha Pramuklı. She started 
Had he remained present the same would not have 

the speech with a poetry . She stated that Shri 
escaped the attention of P . J. Garkal and P . , Garkal 

Mulayam Singh Yadav , U . P . Chief Minister, is a 
would not have omitted to meton his pame in his 

killer and former Prime Ministers Shri Rajiv Gandhi, 
Terort, Exhibit- G . As far as the Police report, Ex 

Shri V . P . Singh and Shri Chandrashekhar are his 
hibit-Gi, concured it mentions that the clecrio n 

partners. They being atheist and hypocrite all Hindus 
mecting was he d between % 30 a .! , and 10 . 20 a . 11 . 

shoul:] unite and teach them a lesson after hoisting 
As far as the evidence of P . I . Garkal is concerncu , 

Bhagwa at Delhi. There is no need to shoot them 
he has stated th : t hefore the meeting commend ne 

or slap them . It is necessary not to vote them . They 
had Ban loubust duty 2 .74! after the plactisg com 

will die after losing thcir chair . There is no necessity 
menced he stood near the stage . 10 fuis sleposiz ? 

to kill the otherwise . Their lives arc with chairs, 
P . J . Garkıl tated that the meeting was hold betycen 

Bullets for Hindus, purse (money bags) for Mulla 
8 . 30 2 . 0 , and 10 . 00 it . m . The nouting fiurt : af 

Maulvis is their policy . She appcaled them to hoist 
8 . 30 2 . m . and he was present throughout the meet 

Bhagwa ut Delhi. we will construct hc temple there 
ing. He had gonc there for reporting and for mai:: 

Thos : will rule at Delhi who talk about Hindus wel 
taining law and order. As far as the evidence of 

farc , such slogans were shouted , 
P . W 5 , Biljnath Singh is concerned, ne claims at 
he reached the venue of the nicetir at about 8 . 15 
a . m . The meeting was held in a Moirlan which is 71. In paragraph 5 of the written fatement Sadhvi 
fenced on all the sides. There wa s leay police Reethambara has styled the Police Report Exhibit - G 
Bandob ist at the time of the mecting. While enterin as being a crypt .c report iu respect of her speech and 
the ground he noticed the respondent, RIP Shivsena that the report does not reflect the correct purport 
candidate prese17 ! near the gate . A large crowi had of her thoughts . That the report is cryptic as not 
gathered on the grounds. While he was waiting they teen suggested to P . I. Garkal either in the cross 
hcarl the hurting of crackers car the mate When examination on behalf of respondent or in the cross 
he wont near the gate he noticed that Saclhri Fleet1729 ayantipation on behalf of Sadhvi Reethambara . In 
mbara had arrived and she was welcomrd by 150 a ., fact 110 suggestion has been put to P . I . Garkal that 
pondent. The respondent att ? r welcoming her aligler , this was not an election meeting and the subject men 
ed from the stage and stood amongst the audier.cc . tioned in the report Exhibi:-G regardig the meting 


police Repe beginning 
. She presa Pramuked 
tha 
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being an election meeting is false and untrue. In the 

person publishing or writing the editorial 
circumstances, I have no hesitation in holding that 

was authorised by the returned candidate 
the report Exhibit- G is a faithful reproduction of 

or he had undertaking to be responsible for 
the speech made by Sadhvi Reethambara and the 

all the publications, no consent can be 
meeting she addressed was an election meeting , 

inferred ," 


72 . If the above specch is construed in the con 
text of the cvents, which had preceded , in Ram 
Janmabhoomi, it is clear that Sadhvi Recthambara 
bas styled Shri Mulayam Singh Yadav as a killer of 
Karsevaks and former Prime Ministers Shri Rajiv 
Gandhi and Shri V . P . Singh as being his assessors. 
She has called the aforesaid leaders as atheists and 
called upon all the Hindus to unite and teach them 
a lesson . She has called upon the voters to hoist a 
saffron flag at Delhi, which is a Hindu symbol. She 
has told the audience that it was not necessary to 
shoot or slap them and all that was necessary was, 
not to vote for them , they being athcists . She has 
stated that in case votes are not cast in their favour 
they would die after losing their chair of power . 
There is no need to kill them as their lives are in the 
chairs of power . She has further gone on to state 
that the bullets were being shot at Hindus whereas 
money bags were being given to Muslims. She has ap 
Dealed to Hindus to hoist the saffron flag at Delhi. 
After stating that they would construct a temple 
there she has declared that thosc will rule Delhi who 
would talk about Hindus welfare. 11 my vicw , the 
above text of the spcech of Sadhvi Reethainbara fáirly 
falls within the mischief of Section 123 ( 3 ) as also 
under Section 123 (3A ) of the Act. 


76 . It cannot be disputed that Sadhvi Rcetham 
bara is a leader of the V . H . P . The petitioner 
in his deposition has stated that VHP had canvassed 
for the BJP candidate i.e . the respondent. What is 
significant is that this statement has not been chal 
lcaged in cross - examination , either on behalf of res 
pondent or on behalf of Sadhvi Reethambara . I have 
found that the respondent was present at the 
meeting . The meeting was an election meeting. The 
meeting was canvened to scek votes for the BJP can 
didate - the respondent herein . In the circumstances I 
find that the respondent had given his consent to 
Sadhvi Reethambara to come to his constituency and 
propogate votes for him and further that he had 
given his consent to her for making the aforesaid 
speech . I further find that the appeals contained in 
the speech made by Sadhvi Reethainbara were made 
with the consent of the respondent. I, therefore , hold 
that appcals have been made by the Agent of the 
respondent with his consent to vote for the respon 
dent and refrain from voting for the other candidates 
on the ground of the respondent s religion namely 
Hindu Religion . I therefore hold that the aforesaid 
speech of Sadhvi Reethambara attracts the mischief 
of Section 123 ( 3 ) of the Act. I further hold that by 
her speech she has promoted or attempted to promote 
feeling of enmity or hatred between Hindus and Mus 
lims on thc ground of religion . I, therefore hold that 
the said specch also attracts the mischicf of Section 
123 (3A ) and hence issue Nos . 10 , 11, 13 and 14 arc 
2 . swcred in the affirmative in so far as they relate to 
the specch delivered by Sadhvi Reethambara on 21st. 
May, 1991 at Thane . 


73 . By the speech she has solicited votes . Votes 
are solicited for the respondent who is a Hindu , She 
has solicited votes on the ground of respondent s re 
ligion . She has sought to divide Hindus and Muslims 
and has promoted feelings of entity or hatred bet 
ween them on the ground of religion . This, she has 
done in order to obtain votcs from the Hindu voters , 
who form majority of the voters in the constituency . 
She has thereby tried to further the prospect of the 
election of the respondent. She is , therefore , found 
guilty of electoral mal- practices covered by the pro 
visions of Section 123 ( 3 ) and 123 (3A ) of the Act. 

74 . The petitioner, in paragraph 18 of his deposi 
tion has stated that in his constituency no other condi 
date was fielded by the VHP, RSS , Shivsena and Baj 
rang Dal. In his cojstituency there werç working of 
the VHP , RSS , Shivsena and Bajrang Dal. They 
worked for the BJP candidate i.e . the respondent. 

75 . A reference was made to the case of Hara 
Singh Chara Mohanty vls . Surendra Mohanty ( 1974 ) 
2 SCR 38 : AIR 1974 S . C . 47 . The Supreme Court 
pointed out that conscnt or agency could not hc inter 
fered but had to be proved affirmatively like any other 
fact. In this connection the Court observed as fol 
lows : 


77 . This takes me to the speech delivered by Shri 
Pramod Mahajan . He is the All India General Secre 
tary of the BJP , The speech was delivered by him 0 .1 
11th June , 1991 at Kalyan Chowk , Kalyan ( W ) . As 
already stated the petitioner was not present at the 
mceting. Hence whatever is stated by him in respect 
of the meeting and in respect of thc text of the speech 
delivered by him is hearsay and , thereforç , inadmis 
sible . The petitioner has examined P . W . 6 , Daulat 
Singh Paliwal, P . W . 7 , Uday alias Prashant Laxman 
Samcl, P . W . 8 Ram Bachan Singh . All of them are 
his workers . In addition he has examined P . W . 4 
Suhas B . Phadke, a Senior Inspector attached to the 
Bazar Peth Police Station . All the party workers i.c . 
P . W . 6 Daulat Singh , P . W . 7 , Uday and P . W . 8 
Ram Bachan Singh , claim to have attended the meet 
ing. They have deposed to what was spoken by Shri 
Mahajan , P . W . 6 , Paliwal has referred to the spee 
chcs made by various speakers and has thereafter re 
ferred to the speech of Shri Pramod Mahajan in the 
following terms : 


" Consent or agency cannot be inferred from re 

moto causes. Consent cannot be inferred 
from mere closc friendship or other relation 
ship or political affiliation . As pointed out 
in D . P . Mishra s case (AIR 1971 S . C . 
856 ) ( supra ) however close the relationship 
unless there is cvidence to prove that the 


" Shri Pramod Mahajan thereafter spoke . He 

dwelt on the Janata Dal and Congress . He 
spoke of Shri Advani and Shri Ram Kapse , 
ie, the respondent. He thereafter poke on 
the Ram Mandir and Ram Kapse. He críti 
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panied it . He stated that the idol of Ram 
Lalla is there and the BJP will construct a 
Ram temple in place of the Babri Masjid . 
He spoke of V . P . Singh . He stated that 
according to V . P . Singh he had sacrificed 
everything for Babri Masjid . He questioned 
whether the Samachi of forefathers of 
V . P . Singh is located in Babri Masjid . He 
stated that there was enough injustice that 
was done to Hindus and in case a Rain 
temple is to be crected , then you should 
send Shri Ram Kapse the Ram of the 
Thane constituency there ." 


of the 85 will be re, in 43 daytheir Gos 


79 . P . W . 8 Ram Bacban Singh , spoke in the follow 
ing terms : 


[MTT II-v *# 3 ( iii) ] 
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cised the Japata Dal and Shri V . P . Singli 
for having raised the Mandal and Bahri 
Masjid issue. He enquired whether Sbri 
V . P . Singh wanted to burry his relatio .is 
that he has wrecked up the issue. When 
Lord Ram was bom 17 , 000 years ago , how 
did the issue of Ram Mandir , Babri Masjid 
arise at this juncture . He spoke of the 
Mandal and stated that it would not be 
wrong to ask for votes in the name of 
Rama. He sated that what could be achiev 
ed by Congress in 43 years , their Governi 
ment would achicve in 43 days . He stated 
that therc will be only onç Prime Minister 
of the BJP i. e. Shri L . K . Advani . As far 
as Congress is concerned , there will be 
many who will be prepared to become 
Prime Minister but the BJP will have only 
Shri Advani as the Prime Minister. That 
is why the Ratha Yatra was taken out by 
Shri Advani and not by Shri Atal Bihari 
Vajpai. He stated that thc Ram Mandir 
is not a mere place of worship of Hindus 
but a place where 70 crore people have 
their faith in it. In order to strengthen the 
hands of Shri Advani vote for this Ram i.c . 
the respondent. He also stated that he 
knew the respondent as " Ram Bhau " but 
now he knew that he was “ Ramchandra ” . 
Kalya , is a sensitive locality . Shri Pramod 
Mahajan by his speech divided the groups, 
one who followed Ram Mandir and the 
other Babri Masjid . On the very day Shri 
Anand Dighe , the Shivsena Chief of Thane 
who was arrested under TADA was releas 
cd . He stated that Shri Anand Dighe has 
becn released by Ram . That if their hands 
are strengthened they will do such work 
which the other party has not been able to 


a stabteu single and for the 
Patiming 
to have shri Ariel claimsimha 
Rao 


do. " 


78 . P . W . 7 , Uday @ Prashant Laxman Samel, 
deposed in respect of the speech of Shri Mahajan , in 
the following terms : 


" Shri Promod Mahajan in his speech criticised 

the Congress and staled that it was good 
that the Ex-Prime Minister Shri Rajiv Gandhi 
was no more . He has been released from 
the infighting within the Congress (1 ) and 
has gone to the heavenly abode . He stated 
that Smt. Sonia Gandhi and Shri Rahul 
Gandhi have been put in problems. He 
stated that only one urn of the ashes of 
Shri Rajiv Gandhi was sent to Maharashtra 
through Shri Nilangekar Patil and one has 
been taken in Jalgaon by Shri Vijaynaval 
Patil . He stated tha : the Congress (1 ) was 
claiming to have a stable Government. He 
pointed out that Shri Arjunsingh and Sharad 
Pawar were staking their claims for the 
Prime Ministership and Shri Narasimha Rao 
was playing the role of non playing Captain 
of Tennis . He stated that the BJP was not 
fighting against the Congress alone. There 
was a triangular fight between the Con 
gress ( 1 ) , BJP and Janata Da ). He there 
after started speaking on Muslims and Rani 
Janmabhovini. He criticised Shri V . P . 
Singh . He stated that BJP had taken out 
a Rath Yatra , Though initially V , P . 
Singh did not obstruct but he later obstruc 
- ted the procession and did not permit them 

to complete the mission at Ayodhya . He 
was, therefore , required to Icave liis seat 
of authority . V . P . Singh , however, falsely 
alleged that he had sacrificed his chair for 
the sake of Babri Masjid . He further stated 
that Babri Masjid is not the Samadhi of luis 
father and that he will not permit it to be 
demolished . He criticised the Congress ( 1) 
and Janata Dal. He stated that the elections 
for 200 seats had already taken place and 
elections for 300 seats was being held . Ho 
assured that if BJP is voted to power it will 
demolish the Babri Masjid and construct 
the Ram temple in its place . He stated 
that what the Congress could not do for 
43 years , the BJP will do within 43 days . 
He stated thaự they are all devotees of Lord 
Ram . The respondent Ramchandra Kapse 
was present in their midst . If they wanted 
to construct 2 Ram tetiple in Ayodhya 
they should vote for their Romchandra , the 
respondent. Hespoke on the Kashmir prob 


" Shri Pramod Mahajan in his specch stated 

that in the case thọ Ex - Prime Minister 
Shri Rajiv Gandhi had not been assassinated 
and had the clections taken place on 26th 
May , 1991 he would have come there that 
day to felicitate the respondent on his vic 
tory in the çlection . He spoke about the 
42 years of Congress rule, 11 months of 
V . P . Singh rule and 4 months of Chandra 
shekhar s rule , and criticised how the eco 
nomy of the country had deteriorated and 
the gold of the country was required to be 
pledged . In regard to the Mandal Com 
mission Report, he stated that a false pro 
paganda is being made that the BJP is 
opposed to the report, He stated that the 
BJP supports the economically backward 
class people . He spoke of the Raih Yair: 
taken out by Shri L . K , Advani. Hc bien 
tioned that the Rath Yatra had receivel 
large support from the Hindus. When th : 
Rathyatta reached Ayodhya he had accom 
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lem and stated that in Kashmir injustice is evidence in regard to the speech delivered by Shri 
being done to Hindus . "The Kashmir prub Pramod Mahajan is highly interested . It wouid , tlicie 
lem was a gift of Congress Governmeni. torc , be hizarduvus to place reliance on their oral 
That the Hindus from Kashmir had been testimony for holding as proved what has been stated 
rendered refugees in diffcrent parts of hy them in respect of the speech . 
the country . He assured that in cirse 
the BJP is voted to power the injus ico 

84. The petitioner, however, has examined P . W . 4 , 
will be set right . He referred to the 

Suhay Bhalchandra Phadke, Senior Police Inspector , 
BJP ruled Siutes of Himachal Pradell, 

fazur gate Police Station . At the time of the electio 
Rujasthan ad M . P . and stated that ille 

le was working as Police Inspector in the Special 
said governments were stable . He spoke of 

Brach , Kalyan . The spec ! branch is concerned with 
the BJP Shivsena combine rule in the 

collecting intelligence in respect of political parties, 
Burabay Municipal Corporation and stated 

He was required to attend the election mectings and 
that the administration of the Bombay 

submit reports 1.2 regard to the meetings. The oflicials 
Municipal Corporation at the hands of the 

in the special branch attend political meetings and 
BJP - Shivsena candidatcs has been sa i: 

submit their report. The come to know about mec : 
factory . He further stated that there was no 

ings schedulel to be held because of their cequirici 
difficulty in having a BJP ruled govern 

and information collected from various sources . Dur 
ment at the Centre since there is .70 infight 

ing the election in question he had attcnder the meet 
ing for the premiership as Shri L . K . 

ing addressed by Shri Pramod Mahajan . Such incetings 
Advani would be their Prime Minister . He 

are altoided in order to note down the points , pre 
said that in case they want to support 

pare the report and send it to the Dy. Police Com 
Hindutwa und Hindus they should support 

missioner (Specia } Branch ) Thade . Tlic meeting was 
the candidature of the BJP - Shivsenal com 

held on 11th June , 1991 at Shankarrao Chowk , 
bine ic. the respondent, in order to streng 

Kalyan . He prepared the report in respect of the 
then their hands for construction of Rain 

nuceling. The report was scribed by an Herd Con 
Ttemple ." 

< table whose name he lloes 200 recollect. The report 

is duly signed by the witness . The witness was taking 
80 . The witness Paliwal (P . W . 6 ) has been cro : 5 clown notes during the inecting . He thereafter prc 
examined on behalf of the noticce , Pramod Maliajan . pared his report . The notes later on were destroyed . 
He has admitted that he was actively cainpaigning The report has becue prepared accurately and to the 
for the petitioner during thc impugacd elections in best of his ability . The relevant portion of the specch 
his ward No . 37 He knows the witnesses Uday Sainel as found in the report Exh . ) and 1 : is in the following 
and Ram Singh . He campaigned for he petitionce ( crins - 
as he was a Congress ( ) worker. He is in Congre::s 
(1 ) since 1977 . He is a loyal Congress ( 1 ) party worker . 

" 5 . Shri Pramod Mahajan . If this election had 
He looks upon the petitioner as his leader. He has an 

been over earlier then we would have come 
uimpeachable faith in him . He was therefore very 

for reception of Ram Kapse after forming 
much interested in the victory of the petitioner al 

B . J.P . Shiv Sena alliance Government at the 
the election He had campaigned for the petitioder to 

Centre . Rajiv Gandhi was assassinated on 
help him to win the clection by positive in ans. 

21st May 1991 at 22 . 20 . But within 24 

hour s congressmen were impressing upon 
81. The witness Uday alias Sancl has been cro .j3 

Mrs. Sonia Gandhi to become Congress 
examined on behalf of the noticcc Primod Mahajan . 

President who is for Rahul ? then she thought 
Hc has stated that he has bec:1 in Congress ( 1 ) right 

about it. Sonia Gandhi did not accept that 
from the beginning and he is cngaged in active poli 

post and retorted to them that you should 
tics . He has been loyal to Smt. Indira Gaidlii and 

not black inail the martyr remains of my 
after her to Shri Rajiv Gandhi. The petitioner was 

husband ." But Naval Patil ? Chudhary of 
his party candidate . He has considered him as their 

Jalgaon emerged the uris in the Tapi river 
Icader. He considers the petitioner as lois leader , as 

by transporting in a Municipal van . Nilan 
he is senior to him both in age and experiencc. He 

gekar brought only one urn of inortal 
was the Presirlent or the Kalyan Youth Congress 

remain of Rajiv to Bombay. It was taken 
Election Committee. 

to Jalgaon . In Nasik therc are posters stating 
that best way to pay homage to Rajiv 

Gandhi is by voting on hand . Thre were 
82 . The witness , Ram Bachan Singh . ( P . W . 8 ) jn 

posters at Nashik , which were tied with the 
his cross-cxamination by he noticee has stated that 

rope by Gandhi family . That was broken 
he is a dedicated Congress ( 1 ) Worker . He is in 

after this election all the potatoes of every 
Congress (1 ) right from the beginning . He has an 

one will be scattered separately . Narsinhrao 
unimpeachablc faith in his party s programme, ide 

is Tennis Non -Captain . People will give the 
ologies and inainifesto . He is prepared to make any 

reigns of the nation in hands of Advani for 
sacrifice in the interest of the party . 

thie B . J . P . Shiv Sena alliance Government. 

Without this Government congress will not 
83. As regards the above witnesses , it has to be 

give stable Government. In the year 1977, 
kept in mind that they are the party workers of the 

two and half years, in 1990 eleven months 
petitioner. Tliev have worked for the petitionar clut . 

and in 1991 seven months, there was Gov 
ing the election in question . It is apparent that their 

ernment of opposition , but those Prime 


leader mity , candidateRajiv Gandhi Indira Gandhi polis 
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liter. Bolic Outlicetz were taking down totes in isse 
reci oj tre substance of the speeches nade . They 
made use of the notes taken by each of them for the 
purpose of making the report. They attend and take 
notes in respect of speeches of leaders of all pulitical 
parti. s ; it is not restrictel to the ladors of the BJP . 
The others akine down the note : vyere of the ronk 
of PSI and Heach Constable , One PS ! and wo Havil 
durs were taking dog notes at this particular mecting. 


2T11: 777 3 ( 111) ! 
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Ministers had relation with congresinen . 
After Advani becomes P .M . there will not 
be any mixture , We have Governments in 
Rajasthan , M .P . and Himanchal Pradesh . 
Sec there is Shiv Sea in Bombay. Look at 
its performance. We want our majority Gov 
crnment. The results of 200 seats have come 
and 300 are remaining. There will be tri 
angular contest. Janata Dal functions on 
Caste and Religion . Idol is not worshiped 
in nosque , then why docs V . P . Singh 
Government should be staked for Babri 
Masjid . Gold worth 400 crores was pleciged . 
This congress did not progress in cducation 
field . This we will show people have five 
necessities j. e. foot, clothes , housing, Juca 
tion and medicine , Carigness has destroyed 
the contry . V . P . Singh intļoduced Mandal 
Commission . I welcomed it at first. Reserva 
tion should be given to poor without taking 
into consideration his caste , 11 Mandal 
( "ommission everything is of Janata cxcept 
Mrinal Gore and N . G . Gorc . Remaining 
nart is ours. Within 4 month Janata Dal has 
transtused 30 Cuch poison . National Holiday 
for Mohammed Paigambar ? It was declared 
by V . ? S ng!, from Red Fort Ramport 
Why no : for Shivaji Maharaj ? Khushwant 
singh says that Shivaji was (bastard ) willi 
nut father. This is why a definite heard 
sporting father met him . Is Babai i Masji ? 
The memorial o V . P . Singh s father ? Holy 
many Shiv Merdirs and temples have been 
demolished , then nobody s blood boiled . 
Flect us. Elect us, in the next summer we 
will send to Kashmir Valley . What suffering 
40 lacs Hindas are undergoing there . ke 
fugees were trought from Kuwait . Govern 
incnt incustod 600 crores cxpenditurc on 
them . Imam says vote for Janata , hut hand 
cuff , Shankeracharya when he says - vote 
for B . J. P . and Shiv Sena , Hindus have re 
birth . Ram Mandir will be constructed . 
there is demand of 15 por cent Muslim 
Reservation in Police . Tomorrow they will 
demand rescrvation in Military rrcruitinent. 
This is the malady. There should be common 
rule and law for all in the country . V . P . 
makes use of religion . He ( Pramod 
Mahajan ) described the birth place of Ram . 
Nobody offers Namaj at the mosque. We will 
do within 43 days , which was not possible 
for the congres during 12 years . Ra M . 
dir is a symbol of Hird victory. Our nation 
is in the row of beggers and no proper 
arrangement for cducation . We will do all 
this. The education and economic system of 
the country need changes. We will break the 
hands of sweet distributors on the victory 
of Pakistan . After Vandemaptaram was 
enchanted . 


86 . It is significant to note that as far as the noticec 
Shri Pramcu Mahajan is conccmed , he has not avail 
ed of the opportunity of cross -examining this witness, 
i. e. P . W . 4 . Phadke, in respect of his evidence relat 
ing to the said meeting . Hence strictly speaking as far 
as the noticec is concerned , the evide . cu of ? . 1. 
Phadke goes unchallenged . Morcover, I find that 
P . W . 4 , P . I. Phadke is an independent witness and 
hence the criticism which applies to the cvidence 01 
the party workers of the petitioner will not apply to 
his evidence . Further his evidence receives substantial 
corroboration from the contemporaneous report which 
ho had prepared in respect of the meeting. Hience 
the evidence of P . I. Phadke as also the report at 
Exhibit - J can safely be relied upon and the cvidence 
of the party workers P . W . 6 , P . W . 7 , P . W . 8 , in so 
fare as they lend support to the evidencc of P . I. 
Phadke ( P . W . 4 ) can also be looked into to lend 
further assurance to the evidence of P . I. Phadke 
( P . W . 4 ) . 


87. Now let use see what the respondent has to say 
in respect of the said meeting and the speech dlivered 
By Shri Promod Mahaja ), As far as this mecting is 
concerneci. t?re respondent concedes that he had at 
tended the meeting. According to the respondent 
Shri Francd Mahajan is an All India Secretary . His 
tour programme for the 1991 elections were prepared 
by the Central office . He or his workers had not in 
vited him . He hus denied the authenticity of the con 
tents of the speech as narrated by the retitioner and 
his witnesses. He has given his own version in re 
daril to the speech . He has denied that Shri Pramod 
Mahajan asked for votes in the name of Ram Janma 
boomi. He has stated that Shri Mahajan told the au 
dience that as far as the BJP is concerned , it helieves 
in shifting and relocating the Babri Masjid . He criti 
cised the statement of Shri V . P . Singh declaring that 
ho lost his mulc because of th : dispute in respect of 
Ram Janinachoom .. ? is not true that he asked for 
votes in the name of Ram Janmabhoomi. He dwelt 
on various topics and tliis was for soliciting votes for 
him . He has stated that Shri Pramod Mahajan had 
addressed this mceting for appealing for votes for him 
The Ram Janmabhoomi issue is 3 national problem . 
Every speaker cluring the clection time spoke about 
it . It is not true that Shri Pramod Mahajan spent five 
minutes on Ram Janmabhoomi for the purpose of 
asking votes for him in the name of Rim Janma 
bhoomi. Their party s stand on the Ram Janma 
hhcomiissuç is mentioned in their election manifesto . 
Issrin Clection magifesto is one of the modes of 
Leking votos. By menlioning about the Ram Janma 
bhoomi inue their party wanted to make their stand , 
in regard to the issue, clerr This was done in order 
1o scelt vinters Whatever is done during the election 
period either effects or helps in securing votes. He 


The meeting terminated peacefully . No untoward 

incident took place , proper Police Bandobust 
was kept." 


85 . in cross - examination P . I. Phadke !716 stated 
that he was close to the stage at the time of the 
meeting. He had taken the notes not ad verbatim . 
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votes. å document. Annas and policia 


has stated that when Shri Pramod Mahajan spoke 
about the Rain Janmabhoomi issue , he educated the 
voters and he also asked for votes for him . He stated 
that seeking votes in the name of Ram Janmabhoomi 
is one thing and sceking votes after explaining the 
yoters the party s stand on Ram Janmabhoomi is 
quite another thing. He toll the audience that as far 
as the BJP is concerned , it believes in shifting and 
relocating the Babri Masjid . He also stated that the 
BJP believes in removing all the hurdles in this 
matter of constructing the Ram temple , 


order to project the party s programmas and policiez. 
A manifesto is a basic document. A manifesto is for 
appealing for votes. A manifesto is not largely cir 
culated through the advertising agencies etc . so as 
to reach the maximum number of voters . A few 
thousand copies are printed . They are given to the 
press and to important party workers . It is not largely 
circulated and it is not distributed to the workers . In 
front page of the manifesto there is an election sym 
bol of the BJP followed by an inscription . He has 
stated : 
" It is not true that after partition there has been 

a complete divide and estrangement bet 
ween Hindus and Muslims. I would never 
say such a thing from an election platform . 
Similarly , it should never find place in any 
election material. If such a thing is stated 
it would result in further estrangement bet 
ween Hindus and Muslims." 


Now let use sec what the BJP election Manifesto bas 
to say on the subject. In the last paragraph of the 
English version of the manifesto , Exhibit-3 , this is 
what has been stated : - - 
“ As the party of law , order and justice , it would 

ensure the security of life , limb and hono : 
of all citizens. It seeks the restoration of 
Ram Janmabhoomi in Ayodhya only hy 
way of a symbolic righting of historic 
wrongs , so that the old unhappy chapter of 
acrimony could be cnded and a Grand Nu 
tional Reconciliation effected , Hindus at 
Muslims are blood -brothers . But on accoulin 
of historical reasons their relationship h : 
not been harmonious. It shall be the en 
deavour of BJP to make all Indians Frater 
nal and friendly once again . 


88 . Now lot us see what Shri Mahajan himself has 
stated in regard to his speech . After referring to the 
speeches delivered by the earlier speakers, he has 
stated that he commenced his specch at 11. 00 p . m . 
He spoke for about an hour . Since it was two years 
since he spoke he does not remember the speech word 
by word but he can give the subjects on which he 
spoke . He stated that he spoke about Mandal Com 
missio .1. He spoke on the tragic death of Shri Rajiv 
Gandhi and its impact on the electoral prospects. He 
spoke about the Ram Janmabhoomi and Babri 
Masjid disputes . He spoke about the BJP Election 
Manifesto . He criticised certain remarks of Shri Kush 
want Singh about Shivaji Maharaj. He criticised the 
manner of declaring a public holiday by Shri V . P . 
Singh from the Red Fort. Those were the broad sub 
jects on which he spoke . When shown the police re 
port, Exhibit- J , he stated that the report brondly re 
produces the subject on which he spoke . He statel 
that the sequence , the language and the context are 
not correct. He has, thereafter, gone on to give his 
version in regard to the speech as appearing in the 
police report. He has gone on to give a derased ver 
sion of hifs speech which is recorded in the notes of 
evidence at pages 222 and 223 . This he has done in 
the face of his earlier statement that he did not re 
member the details of his speech since it was after 
two years of his delivering the speech that he was 
deposing. It is significant to note that the report Ex 
hibit - J was served upon him alongwith the notice 
under Section 99 . According to him whatever be 
spoke in his snecch had not been properly reproduced 
in Exhibit- J. He has further stated that while giving 
instructions for preparing written statement he did 
not linc hy line traverse the report and give his ver 
sion in respect of his speech to his Advocate . He was 
present in Court for the last threefour days when 
witnesses were produced for cross - examination. He 
did not ask his Advocate to cross - examine the Police 
Officer who had prepared and produced the report. 
Exhibit - J in Court. The witness has furtber stated 
that he had given instructions to his Advocate regard 
ing his speech and has admitted that his written state 
ment does not contain the true version of his speech 
which he had deposed . He sated that after he reart 
the written statement, he did not noint out to his 
Advocate tha it does not contain the details regard 
ing his version in respect of his speech . He has as 
serted with reference to naragraph 2 of his written 
statement that he had exercised his right under Arti 
cle 19 ( 1 ) (a ) 25 and 29 ( 1) while he delivered his 
speech 02 the 11th of June, 1991. 


17 the Hindi version of the manifesto Exhibit - L the 
front page depicts an election symbol of the BJP and 
the same is followed by an inscription " RAMRAJYA 
KI AOR " , On the next page it is recited as under : 
Tecited as under : 


" The faste 7 

7 
जहां मे सही राह मिलने पर विकास की ओर उन्मुख हो 
सकता है और यदी गलत दिशा की पोर मर गया तो 
गंभीर संकटों में फंस सकता है । 


in 


de vorit 
hadde 


कानून व्यवस्था और साय में विश्वास रहने वाला यह 
दल भारत वार्य के प्रत्येक नागरिक के जीवन और सम्मान 
की सुरक्षा का प्राण्वसामन देता है । अयोध्या में रामजन्म 
भमि की पूर्नस्थापना इतिहास की गलतियों को प्रतीक रूप 
में सुधारने का प्रयास है । जिससे कि कटता का यह पुराना 
प्राध्याय यहीं समाप्त हो जाए और वृहद राष्ट्रीय राज की 
स्थापना हो सके । हिन्दू मस्लिम सगे भाईयों के भौति है 
किन्तु देश विभाजन के कारण वे आज मित्र भी नहीं रह 
गए है । ऐसे में भारतीय जनता पार्टी का यह प्रयास रहेगा 
कि हिन्दू और मसलमानों में फिर से भातत्व और मिन्नता 
Fara t i" 


89. Ta regard to the 
stated that the Election 


Election Manifesto he 11:35 
Manifesto is prepared in 
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90 . It would , thus, appear what according to Shri 
Pramod Mahajan is objectionable on an election 
platform , is found prominently mentioned in the 
manifesto of the B . J. P . Hence , on his own showing 
what is stated in the manifesto would result in further 
cstrangement betwecn Hindus and Muslims. Hence , on 
the showing of Shri Mahajan himself , who is none 
else but the All India Secretary of the B . J. P . the 
BJ. P . has contested the present elections on grounds 
which have promoted or attempted to promote ſeclings 
og enmity or hatred between the Hindus and Muslims 
or the grounds of religion and the same squarely 
attracts the provisions of Section 123 (3A ) of the Act. 
As far as the respondent is concerned , he has stated , 
thus : 


133. 1991/477907 22 , 1976 
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Mahajan s speech is concerned , I am not inclined to 
place the reliance on the oral testimony of the party 
workers of the petitioner. However , I find that the 
police report in respect of the speech , at Exhibits 
gives a reasonably fair report in regard to the speech . 
In addition , we have the version of the speech as de 
posed by the respondent as also the noticee Shri 
Pramod Mahajan . As far as Shri Pramod Mahajan 
is concerned, he has asserted that he had exercised 
his right under Articles 19 ( 1 )( a ), 25 and 29 ( 1 ) 
while he delivered the speech . In other words, ac 
cording to Shri Mahajan , he dich sneak on religion 
and he has a fundamental right to do so , 


" It is true that if a person were to say that after 

partition there are disputes and absence of 
goud relations between Hindus and Muslims 
he will he creating a rift between them . I 
a person were to state on an election plat 
forni that the relations between the Hindus 
and Muslims after partition have never rc 
mained friendly and have become strained , 
it would be improper . One should never say 
this . " 


91. In regard to the Manifesto , the respondent in 
his evidence has inter alia stated that boh in 1989 
and in the year 1991 the BJP contested elections on 
its own election manifesto and policies. He has further 
stated that Shri L . K , Advani in his speech delivered 
on 1st June , 1991 at Ulhasnagar spoke about the 
B . J .P . policy in respect of the Babri Masjid and Rani 
Janmabhoomi issue. He suggested the solution of the 
issue by having both the Babri Masjid and Ram Janma 
bhoomi at Ayodhya . He suggested the shifting of Babri 
Masjid without dismantling it brick by brick which 
is possible under modern technology . He suggested the 
construction of the Ram templc on its sitc since the 
sentiments of the Hindus believe that it is the site of 
Ram s brth placc . Ho also stated that the communal 
disputes i. e . Yudh can be resolved without confronta 
tion . He also stated that the minor dispute i.e . Yudh 
can be resolved without confrontation . He has therc 
after corrected himself by saying that he did not usc 
the word Yudh but Sanghrash . This topic lasted for 
about five minutes. The entire speech of Sluri Advani 
was in consonance with the election manifesto of the 
BIP . 


With reference to the party manifiesto ( Exhibit 3 ) he 
haz stated as under : 


" 51. It is not correct that our party s concept of 

construction of Ram Janmabhoomi at 
Ayodhya and the disharmonious relations 
hetween Hindus and Muslims are clubbed in 
one paragraph which is the last paragraph 
of page - 1 . In the Paragraph the history re 
garding the disharmony between Hindus and 
Muslims has been narrated . This has nothing 
to do only with the partition of India . 
Partition is only one of the factors mentioned 
in the paragraph . The reference to Ram 
Janmabhoomi in Ayodhya has been quoted 
in this paragraph merely as an instance of 
the disharmony between Hindus and 
Muslims. A way to solve that disharmony is 
suggested in this paragraph , hy stating , “ It 
secks the restoration of Ram Janmabhoomi 
in Avodhya only by way of symbolic righting 
of historic wrong so that the old inhapny 
chapter of acrimony should be ended , and 
a grand national reconciliation effected." The 
reconciliation of the relations is sought to 
he brought about by restoration of Ram 
Janmabhoomi in Ayodhya ." 


92 . The respondent has further stated that the BJP 
in its election manifesto has made clear its stance . 
The BJP Election manifesło states :. - - 
“ BJP firmly belicves that coustruction of Shri 

Ram Mindir at Jannasthan is a symbol of 
the vindication of our cultural heritage and 
national self respect. For BJP it is purely 
a national issue and it will not allow any 
vested interests to give it a sectarian and 
cominunal colour. Hence party is committed 
to build Shri Ram Mandir at Janmasthan 
hy relocating super imposed Babri structure 
with due respect." 


Ha las further stated that the English Manifesto 
( Exhibit- 3 ) is the proper reproduction of their mani 
festo . The Hirdi Manifesto , Exhibit- L , dons not render 
a proper translation . It is true that the Hindi version 
of the Manifesto is improper as it brings about a rift 
hetcon Hindus and Muslims. It is thus apparent that 
013 the showing of both the respondent as also of his 
party leader Shri Pramod Mahajan , the Election Mani 
festa on which the B . J. P . has contested the instant 
elections hrings about an estrangement between Hindus 
and Muslims and this would clearly attract the mischief 
of Section 123 ( 3A ) of the Act . As far as Shri Pramod 

: 75 G1/ 944. 


He has added that during his election campaign 
which he commenced on 9th April , 1991 and conti 
nued till two days prior to the poll , he 
campaigned on the basis of the clection 
manifesto of the BJP at the Central Level 
and the election manifesto of the State of 
Maharashtra . The contents of the manifesto arf cx 
plained to the voters . The newspapers also carry major 
contents of the manifesto . In the cloction speeches, 
the issue regarding Ram Jannabhoomiwas sometigies 
explained . His workers did not expaul the issue of 
Ram Janinabhoomi to the voters during the clection 
campaign . However , during srcechcy niad , at election 
mectings wherever possible it was explained , If a voter 
discussed the ssue it was explained to him . In the 
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election meeting prominent leaders make speeches The respondent has further stated that he has widely 
without consulting the candidates. Whatever is spoken campaigned on the basis of Ram Rajya as is cx 
by the prominent lcaders is binding on the candidates plained in their election manifesto . He did not cam 
as long as there is no differences between them . In paign on the basis of protecting the culture of their 
case of differences, the same can be voiced by the coluntry . It is not their party s stance that all those who 
candidate . Such difference can be voiced after th : live in Hindustan are Hindus. Shri Pramod Mahajan 
meeting, through the press media . Whatever is stated had addressed this mecting for appealing for votes for 
in conformity with the party manifesto cannot be dis him . The Ram Janmabhoomi issue is a national prob 
puted by the candidate . When shown the Manifesto lem . Every speaker during the election time make 
Exhibit - 3 , the respondent has agreed that Hindus and about it . Their party s stance on the Ram Jæ02 17 :1 
Muslims have lived in this country for centuries as bhoomi issue is mentioned in their clection Itrani 
brohers. He does not agree that after partition there festo . Issựing election manifesto is one of the movies 
is a complete estrangement between Hindus and for secking votes. By mentioning about the Ram 
Muslims. The relations were strained at the time of Janmabhoomi issue their party wanted to make their 
partition , H : docs not agree that after partition Hindus stand in regard to the issue clear . This was done 
and Muslims are not friendly . The meaning they in order to seek votes . Whatever is done ? riu 
atlach to Ram Rajya which term is used on the cover election period cither affects or helps in SCCHig 
page of their manifesto can be found in various ad voles . Some party workers when asked by the witers 
vertisements issued by their party. He cannot say to explain their party s stand in regard 10 the Ram 
whether its meaning can be found out by reading the 

Janmabhoomi issue had explained their party s stand 
manifesto itself. It is not correct that a person who 

on lines with what is nicntioned in their action 
has not seen the advertisements will not get the total manifesto . When shown the advertisement Exhib :- D , 
meaning of the term Ram Rajya by reading iheir the respondent stated as under : 
election manifesto . A person reading the manifesto 

" I am shown the advertisement appearing 
will get the full meaning of th : term Ram Rajya . Ho 

in 
cannot say if the easiest way of explaining thc term 

Exhibit-D . The slogan 2ppearing in the 
Ram Rajya is to state that it is that rule of law which 

advertisement, Ek Desh Ek Samaj Audi Ek 
was propounded by Mahatma Gandhi. That would be 

Kayada , Ya Tatvancha Agrah Dharmichya 
one of the ways . The witness adds that Indians know 

Pakshalacha Aapli Mate Dyaa" is monas 
that Ram Rajya means the ideal rule of law . In regard 

per our election manifesto . We have not 
to the last paragraph of page 1 , of manifesto Exhibit- 3 , 
the respondent has stated , thus : 

used those exact words. Our concept is “ Ek 

Rasa Samaj " . I do not think that the 
" In this paragraph the history regarding the 

slogan appearing in the advertisement rcla 
disharmony between Hindus and Muslims 

tes to a common civil code. The slogan ap 
has bcen narrated . This has nothing to do 

pearing in the advertisement, “ Rumjanma 
only with the partition of India . Partition 

bhoomivar Ekatmateche Mandir Uhha 
is only one of the factors mentioned in the 
paragraph . The reference to Ram Janma 

Karayala Siddha Vhai" and " Yaa Mapda 
bhoomi in Ayodhya has been quoted in 

licha Ranmandirala Virodha Kaa " are in 
this paragraph merely as an instance of the 

consonance with our party policies. The 
disharmony between Hindus and Muslims. 

slogan “ Mhaniech Kharya Arthan . Yoa 
A way to solve that disharmony is suggested 

Deshaat Punhaa Ramrajya Mandal is not 
in this paragraph , by stating, " it seeks the 

in consonance with our party policies. 
restoration of Ram Janmabhoomi in Ayodhya 
only by way of symbolic righting of historic 

Though both the advertisement as also our 
wrongs , so that the old unhappy chapter of 

clcction manifesto speak of Ram Rajya , 
acrimony should be cnded , and a grand 

even then they are not consistent with each 
national reconciliation effected ." The re 

other. This is because the advertisement 
conciliation of the relations is sought to be 

first speaks of Ram Janmabhoomi and there 
brought about by restoration of Ram Janma 

after of the Ram Rajya . The Ram Rajya 
bhoomi in Ayodhya." 

that we speak about has nothing to do with 
93. As regards the Manifesto , the respondent has 

the construction of the Rant temple. I have 
further stated , thus : 

said about Hindutva as a way of life and 
" The manifesto is released to the Press and the 

not as a nation . 
samç reaches the voters through the inedia 

Questions : If a person were to cquate Hindutva 
also . The effect of reaching the manifesto 

with a nation , would it be a wrong säte 
to the voters cither by the party workers 
or through the media is to receive votes . It 

ment ? 
is true that the last paragraph on page 1 of 

Answer : I have not thought about it. I am 
our English manifesto (Exhibit 3 ) makes a 

now shown para 51 of my written 
reference to partition . The reference 

state 
to 
partitition in the said paragraph is proper 

ment, where I have averred that " Hindutva 
in view of my evidence at page 123 . I 

is not synonymous with the term religion 
rcaffirm whatever I have stated at pages 123 

but is a way of life or could be considered 
and 124 ." 

as a nation . . . . " . 


cither best to receio page 


- 


-- 
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The slogan appearing in the advertiscinent, issue and its way of solving the problem of construc 

" Hindutva Jugel Taracha Rashtru Jagel" is tion of Ram tcmple . 
as per our party s policies . It is true that 
by the advertisement votes are sought. It 
is true that the advertisement depicts pic 

96 . In respect of the election manifesto of the 
thres of Karsevaks who had hoisted a tlag 

B . J. P ., Exhibit - 3 , the petitioner has stated that 
on the disputed structure at Ayodhya . The 

is mentioned under the caption " Slxi Ram 
advertisement also depicts a temple . I do Mandir at Janmasthan " . that “ B .J .P . firmly 
not know whether it is the temple which is believes that construction of Shriram Mandir at 
proposed to be constructed on the site . No Janmasthan is a syinbal of the vindication of our 
candidate of the V . FI. P . liad contested elec cultural heritage and natiinal self respect. 
tions from Maharashtra . The advertisc 

For 
B .J . P . il is purely a national issue and it 
ment criticises Santa Dal and Janta Dal ( S ) 

will 
as also the Congress Party as being res 

not allow any vested interest to give it a secterian 
ponsible for the killings of the Karsevaks. 

and conimunal colour . Hence party is commit 
Voters who are inpressed by this advertisc 

tcd to build the Ram Mandir at Janmasthan by 
ment will not vote for these parties . The 

relicating Supcimposed Babri structure with due 
main contest ( using my elertion was bet respect." The witness has further stated that it 
ween the Congress and B . J. P .” 

is true that the above paragraph contained in the 

manifesto of the National Front and B .J. P . con 
94 . Plading reliance on the above evidence , it is tains the vicw of those parties on the public issue 
submitted on behalf of the petitioner that the res of Ram Janinabhoomi-Babri Masjid , relevant to 
pondent, his party leaders and th : B . J. P . has exploi the 1991 Lok Sabha election . To a question 
ted the unfortunate dispute regarcling Ramjanam asked the witness has stated , thus : 
bhoomi Babri Masjid to whip up sentiments and to 
create cnmity between Hindus and Muslims in order 
to secure votes of Hindus, who form the majority 

" It is true that my party workers were criti 
of the votes, in favour of the respondent, who is also 

cising that the B . J. P . was taking into 
a Hindu . In my view , there is considerable force in 

account the interests only of the Hindus 
the contention raised . 

and only of Ram Janmabhoomi and 

were ignoring the interest of the 
95. In addition to the above material, reliance is 

Muslims and the Babri Masjid ." 
placed on the cross- examination of the petitioner at 
the instance of the notice Shri Pramod Mahajun . 
The petitioner has statçd that the clection manifesto 

The witness has further stated that he agrees 
contains the work done by the party in the past and that the Ram Janmabhoomi Babri Masjid issue 
the work which it proposes to do in future . The s a religious issue. 
manifesto gives an overall picture of the philosophy 
and ideology of party. The work of preparing the 
manifesto is usually entrusted to a very scnior member 97 . In regard to the Independence Day speech 
of the party . It is released only after it is approved 

given by the then Prime Minister , Shri V . P . Singh , 
by the Parliamenatary party . This is so in regard 10 

he has stated that public holidays are seldom dec 
Congress Party also . He had read their party clection 

lared in these speeches. Public holidays are dec 
manifesto prior to the electione hid in 1991. He 
has tendered the election manifesto of the Congress 

lared by issuing notifications in Gazettes. In 
Party at Erhibit -6 . According to him , the manifesto 

his view , holidays should not be declared in such 
contains the policy statements of the Congress ( 1) speeches. In the speech addressed to the Nation 
Party on all public issues relevant for 1091 clcctions . from the Red Fort on 15th August 1990 Shri 
When shown a portion of the manifesto he has stated V . P . Singh for the first time had declared the 
that the same deals with Ram Junmabhoomi and birth date of Mohainmed Prophet as a National 
Babri Masjid issue. It further states that the Con 

Holiday . The annuncement was criticised by 
gress ( I) fully respects the sentiments of both the 

the members of the public. He does not remein 
communities involved . If l settlement cannot be 
reached all parties must respect the order and the 

ber if one of the criticisms was that if the birth 
verdict of the Court. The Congress is for the con 

date of Mohammed the Prophet could be declar 
struction of the temple without disinantling 

Shivaji 
the 

ed as holiday. why the birth date of 
mosque . The Congress ( I ) is of the firm view that Maharai and Ram Navmi should not be so dec 
the status quo as cxisting in respect of all places of lared. He stated that it was criticised on the 
worship as on 15th August. 1947 should not now be ground that same was announced in order to 
altered and any controversy over any place of wor 

appease a minority section namely the Muslims. 
ship , such as Somnath temple , should he forecloset. 

In regard to Shri Kushwant Singh be stated that 
To achieve these obircis statutory measuri s will he 

he had heard in the first week of May , 1991 
taken . The witness has stated that he knows hout 

that Shri Kushwant Singh had described Shivali 
thc Ram Janmabhoomi Babri Masiid issue. The first , 
naragraph ( of the manifesto ) contains the point of 

Miharai as a bastard . Some controversy had 
view of the Congress ( I ) party in respect of the 

arisen on that score . 


res shoulenlace 
pe AISCE 
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98 . Based on the aforesaid cross -examination , 
it was sought to be contended that the issue in 
respect of Ram Janmabhoomi had become a 
national issue and every party had expressed its 
views on the issue in their respective election 
manifestos as also through their election cam 
paign . Hence , no fault could be found with the 
contents of the B . J. P . election manifesto and 
the speeches made by their leaders during the 
election campaign . 


Hence, the party is committed to 
build Shri Ram Mandir at Janamasthan 
by relocating super- imposed Babri 
structure with due respect" . By them 
selves, the above statements may not 
mean that the programme envisaged 
unlawful or forcible demolition of the 
disputed structure. The said state 
ments are also capable of being under 
stood as meaning that the party pro 
posed to vindicate their stand by con 
stitutional means that the disputed 
structure was in fact the Ram Janama 
sthan which was forcibly converted 
into a mosque by Emperor Babar and 
that only thereafter they would relo 
cate the said structure and build Shri 
Ram Temple at that site ." However , 
the above statement when read in the 
speeches and acts of the leaders of the 
BJP , give room for another interpre 
tation as well .” 


.: 99 . It may be that the Ramjanmabhoomi 
Babri Masjid issue has become a national issue . 
has become a national issue. This would , un 
doubtedly , entitle the political parties to speak 
on the issue and air their views on the subject 
and suggest, what, according to them , would 
be a proper solution to the problem . This , how 
ever, does not mean that political parties can 
use the issue for whipping up emotions and senti 
ments and bring about a divide between different 
classes of the people namely the Hindus and 
Muslims on the ground of religion . The issue 
cannot be used for seeking votes on the ground 
of religion . If, a candidate or a particular 
party , which the candidate represents , is found 
guilty of doing so the candidate and all those 
who are found guilty of committing electoral mal 
practices are liable to a disqualification provided 
under the Act . 


As observed the manifesto of the BJP as it 
stands cannot necessary give rise to a finding that 
the BJP had contested the present elections on 
the basis of religion . The aforesaid manifesto 
will however, have to be judged and assessed 
on the basis of the speeches made by their leaders 
more particularly the speech delivered by Shri 
Pramod Mahajan , All India Secretary of the 
B . J. P . 


100 . The very same manifesto of the B . J. P . 
had come up for consideration before the Sup 
reme Court, though in a different context, in 
the case of " S . R . Bommai & Ors . etc . Vs. Union 
of India and others etc ., reported in J . T . 1994 ( 2 ) 
S . C . 215 . It was observed in that case as 
follows : 


“ In May June , 1991 , mid -term poll was 

held tơ Lok Sabha . The manifesto 
issued by the BJP on the eve of MAY 
June 1991 midterm poll states that the 
BJP “ seeks the restoration of Ram 
Janamabhoomi in Ayodhya onlv . by 
way of symbolic righting of historic 
wrongs, so that the old unhappy 
chapter of acrimony could be ended , 
and a Grand National Reconciliation 
effected ." At another place under the 
head " Shri Ram Mandir at Janamasthan " 
the following statement occurs : " BJP 
firmly believes that construction of Ram 
Mandir at Janamasthan is a symbol of 
the vindication of our cultural heritage 
and national self respect. For BJP it 
is purely a national issue and it will 
not allow any vested interests to give 
it a sectarian and communal colour . 


101 . I have already reproduced portions of 
his evidence in the earlier paragraphs of this 
judgment. I have also reproduced his views on 
whether certain statements appearing in the 
election manifesto should or should not be spoken 
on an election platform . I have found that, on 
his own showing he , as also the BJP have 
canvassed in the name of Hindu Religion . They 
have sought votes by creating enmity between 
the Hindus and Muslims. This will attract the 
mischief of Sections 123 ( 3 ) and 123 ( 3A ) of the 
Act. The aforesaid acts have been committed 
by him as an agent of the respondent. I hold 
that he is in the position of many other agent” . of 
the respondent. He also falls in the category of 
" any other person with the consent of the resnon 
dent." I further hold that he has committed elec 
toral mal practices with the consent of the res 
pondent. 


102 . Reliance is placed on the Places of Wor 
ship ( Special Provisions) Act, 1991. Section 3 af 
the Act creates Bär of conversion of places of 
worship in the following terms 
" No person shall convert any place of wor 

ship of any religious denomination or 
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any section thereof into a place of wor 
ship of a different section of the same 
religions denomination or of a different 
religious denomination or any section 
thereof ." 


104 . In the case of Kanti Prasad Jayshankar 
Yagnik vs. Purshottamdas Ranchhoddas Patel and 
others , reported in A . I. R . 1969 S . C . page 851, 
the Supreme Court observed thus : 


Section 4 provides as under ; 
" It is hereby declared that the religious char 

acter of a place of worship existing on 
the 15th day of August , 1947 shall con 
tinue to be same as it existed on that 
day . 


" There is no bar to a candidate or his sup 

porters appealing to the electors not to 
vote for the Congress in the name of re 
ligion . What Section 123 ( 3 ) bars is that 
an appeal by a candidate or his agent 
or any other person with the consent of 
the candidate or his election agent to 
vote or refrain from voting for any per 
son on the ground of his religion , i.e . 
the religion of the candidate . 


the can refrain 
froud of his 1 


Section 5 has made an exception in regard to 
applicability of the Act in so far as it concerps 
Ram Janma Bhumi- Babri Masjid . Section 5 pro 
vides : 


“ The law does not place any bar on describ 

ing a party as irreligious or saying that 
because that political party is irreligious 
natural calamities have resulted because 
of its disregard of religion . 


" Nothing contained in this Act shall apply to 

the place or place of worship commonly 
known as Ram Janma Bhumi-Babri 
Masjid situated in Ayodhya in the State 
of Uttar Pradesh and to any suit , appeal 
or other proceeding relating to the said 
place or place or worship ." 


“ Before a statement can be considered as an 

attempt to induce an elector to believe 
that he will be rendered an object of 
spiritual censure, if he acts in a particu 
lar manner , that statement must have 
been made by a person who is a religious 
head of the majority of the electors in 
the constituency concerned or exercised 
great influence on them . 


On the basis of the above provision , it is sub 
mitted that even the legislature has taken into ac 
count the fact that Ram Janma Bhumi-Babri 
Masjid has become a national issue and hence 
every political party was entitled during the elec 
tion campaign to express their respective views in 
regard to the issue . Hence if the BJP had expres 
sed its views, and suggested ways to solve the dis 
púte no exception can be taken . . 


" Appeal to voters to vote for particular per 

son because he is Brahmin and one 
minister must be a Brahmin - - It is an 
appeal to vote on ground of that per 
son s caste ." 


In the said case the statement attributed was to 
the following : 
“ Vijaykumarbhai has gone. A Brahmin 

Minister must be there and hence 
Kantilalbhai is going to be a minister , 
hence vote for him . We must have at 
least one minister who is a Brahmin . 
Hence vote for Kantilalbhai. At the 
same time vote of Bhaikaka and H . M . 
Patel by putting your voting mark on 
the star ." 


103 . The Act has come into force on 18th Sep 
tember, 1991 and it is submitted on behalf of the 
petitioner that the same will have no application 
to the election which has been held prior thereto . 
In my view , whether the Act has been passed prior 
or later to the election in question is of little signi 
ficance . The Act undoubtedly lends support to the 
contention of the respondent that the issue has be 
come a national issue and therefore the respon 
dent is justified in his contention that like all other 
political parties BJP was also justified in express 
ing its views on the issue and suggesting its sou 
tions. The question which has to be considered in 
the present petition is not whether the BJP was 
justified or not in expressing its views on the above 
issue . The question is whether the respondent 
through the speeches delivered by Sadhvi Retham 
bara and Shri Pramod Mahajan had asked for 
votes in the name of Hindu religion which is the 
religion of the respondent. The further question is 
whether the respondent through the said speeches 
has promoted or attempted to promote feelings of 
enmity or hatred between Hindus and Muslims on 
the ground of religion . 
1775 GI94 - 5. 


In this context the Supreme Court observed as 
follows :com 


. 


“ The last passage in Exhibit K clearly fell 

within the mischief of Sec . 123 ( 3 ) . The 
High Court in this connection observ 
ed : 


“ The reference to Vijaykumarbhai is to 

Vijaykumar Trivedi, who was a Brah 
min and was a minister in the Gujarat 
Government till March 1967, and 


the peplecause 
been 
that th 
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when this speech was delivered . The 

suggested by the accused or the “ shield 
reference to Kantilalbhai is to the 

of a nervous and fearful minority ” , the 
first respondent, who is also a Brah 

problem of communalism is not solved 
min and the reference to Bhaikaka 

by castigating the members of the mino 
is to Bhailalbhai Patel, leader of the 

rity community as intolerant and blood 
Swatantra Party and H . M , Patel is 

thirsty and a community with a tradition 
another leader of the Swatantra Party 

of rape , loot, violence and murder . 
and Shambhu Maharaj was asking in 

Whether thh Mighuls were rapists and 
this connection was that it was neces 

murderers or not and whether the 
sary that there should be one Brah 

Delhi roads should be named after 
min in the Gujarat State Ministry 

them or not it was wrong to prevent 
and if one Brahmin , Vijaykumar 

the Moghuls as the ancestors of today s 
Trivedi, was to leave the ministry , an 

Muslims and to villify the Muslims as 
other Brahmin Minister , viz. the first 

the proud descendants of the foul 
respondent should be first elected so 

Moghuls . We are convinced that both 
that he might get a seat in the Legis 

the articles do promote feelings of 
lature and thereafter become a midis 

enmity , hatred and ill -will between the 
ter, and thus it is clear that in the pas 

Hindu and Muslim communities on 
sage , Shambhu Maharaj was asking 

grounds of community and this cannot 
the people to vote for the first respon 

be done on the guise political thesis or 
dent because he was a Brahmin by 

historical truth ." 
caste . It has been stated as a cate 
gorical statement that there must be 106 . In the case of $. Harcharan Singh vls . 
at least one Minister , who was a Brah S . Sajjan Singh and others, AIR 1985 SC 236 
min . Under Section 123 ( 3 ) of the the Supreme Court observed as under : 
Act, an appeal by any person to vote 
for any person on the ground of his 

" The paramount and basic purpose under 
caste or community is a corrupt prac 

lying Section 123 ( 3 ) of the Act is the 
tice , provided , of course , that such 

concept of secular deniocracy . The 
person has made such appeal with 

inhibition of Section 12 ( 3 ) should not 
the consent of the candidate concern 

be permitted to be circumvented in 
ud . I will come to the question of con 

directly or by circuitous or subtle 
sent a hit later on , but it is clear that 

devices . The court should attach ini 
in this particular passage an appeal 

portance to the effect and impact of 
was being made to the electors to cast 

the acts complained of and always 
their votes for the first respondent 

keep in mind the paramount purpose of 
because the first respondent is a 

S .123 ( 3 ) namely to prevent religious 
Brahmin and also because of the pro 

influence from entering the electoral 
mise which has been put forward in 

field . The nature and consequence if 
this passage, that there should be at 

an act may not appear on its very face 
Jeast one Brahmin Minister in the 

but the same can be implied having re 
Ministry . I may point out that so far 

gard to the language , the context, the 
as the petitioner is a Patidar and it is 

status and position of the person issuing 
in the context of this background that 

the statement, the appearance and 
an appeal is made in the name of 

known religion of the candidate , the 
caste of the first respondent and the 

class of persons to whom the statement 
people are asked to vote for the first 

or act is directed . etc . 
respondent because he was a Brah 

It would not be an appeal to religion 

if a candidate is put up by saying " vote 
It seems to us that the High Court is cor 
rect in drawing the inference that 

for him " because he is a good Sikh or 

he is a good Christian or he is a good 
Şahmbhu Maharaj was asking his 

Muslim , but it would he an appeal to 
voters to vote for the first respondent 

religion if it is publicised 
because he was a Brahmjn ." 

that not to 

vote for him would be against Sikh 
105 . In the case of " Babu Rao Patel Vis. The 

religion or against Christian religion or 
State (Delhi Administration ) , reported in A . I. R . 

against Hindu religion or to vote for the 
1980 S . C . 763, the Supreine Court observed as 

other candidate would be an act against 
follows : 

a particular religion . It is the total 

effect of such an appeal that las to be 
"Whether communalism is the weapon of an 

horne in mind in deciding whether 
agressive and militant minority as 

there was an appeal to religion as such 


min . " 
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or not. In such case , therefore , the 
substance of the matter has to be judg 
ed ." 


107. In the case of Ziyauddin Burhanuddin 
Bukhari Vis . Brijmohan Ramdas Mehra and 
others reported in A .I.R . 1975 Supreme Court 
1788, the Supreme Court observed , thus : 
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tence of Chagia to represent Muslims 
because Chagla was not, according to 
Bukhari , a Muslim of the kind who 
could represent Muslinas. Nothing 
could be a clearer denunciation of a 
rival on the ground of religion . In our 
opinion , the High Court had rightly 
held such accusations to be contraven 
tions of 123 (3 ) of the Act. 


" The first of the speeches found to be 

objectionable was delivered by the 
appellant on 27 - 2 - 1972 at Masjid 
Street, within his own constituency . 
It is true that the contents of this 
speech are proved only by the evidence 
of Ansari corroborated by the notes 
prepared by Ansari himself. But, 
as these correspond with the contents of 
other speeches examined by us , there 
scenis no reason to disbelieve Ansari 
when he says that the appellant told 
the audience that Muslim personal 
law was at mailer of religious faith 
for Muslims and that it extended to the 
mode of disposing of bolies of th : 
dead . The appellant went on to tell 
the listeners that, if they voted 
for Chagla , they would have to cre 
mate the bodies of their dead instead 
of burying them becausc Chagla had 
cremated the dead body of his sister . 
The appellant also attacked Chagla s 
religion by stating that everyone had 
to observe his religion whole heartedly 
and not like one who was ( to put it 
in the equivalent English idiom )” . 
neither fish nor fowl" . The appellant 
entreated his audience not to vote for 
tliose who stood against their religion . 
The clear implication of his words was 
that Chagla was not true to his religion 
whereas the appellant was, and , there 
fore , the voters should prefer Bukhari. 
His absolutely unambiguous object was 
to persuade the audience not to vote 
for Chagla but to vote for Bukhari on 
the ground that Bukhari was a true 
Muslim whereas Chagla was not. 


The second specch found to contain 
objectionable matter was proved 10 
have been delivered by the appellant 
on 29 -4 - 1972 at Hussainibagh , a place 
said to be so situated ihal, thougı it 
lies outside the Kumbharwada consti 
tuency , a meeting there would be 
attended largely by persons residing 
within the numbharwada constituency , 
Its contents were proved by a police 
Stenographer Sheikh , who had made 
a full shorthand record of it which was 
translated . In this speech , the appel 
lant was shown to have stated that , 
although Muslim personal law may be 
considered a personal matter by Chagla 
it was considered to be the law of 
God " by Muslims who would not tole 
rate any aitempts to amend it as that 
would raise a rcligious question . In the 
course of this speech , the appellant 
is reported to have said that, if the 
Congress Government brought in 
" amendments in our religious law " , the 
" battle would be found in every street" . 
as " the question of religion has arisen " . 
The appellant had threatened the rul 
ing Congress pariy with open rcbellion 
if attempts were made to change 
Muslim personal law which he called 
" a question of religion " . The appellant 
bad also made statements implying that 
Chagla was a supporter of this policy 
of change in what Bukhari callc :] " ? 
matter of religion ” for Muslims. The 
High Court had held that these state 
11ents amounted to ? violation of Sec 
tion 123 (3A ) of the Act, on the 
ground that Bukhari s language was 
calculated to promote hostility between 
Hindus and Muslims. It opincel that, 
in the appellani s mind , the Congress 
stood for the Hindu majority . We 
think that the land:1390 emplove ), vieyr 
el in the context of its purposes . conll 
also fall within the survic :y of Section 
123 ( 3 ) of the Act inasmuch as Chaglia. 
was represented as caniljaate hvorat 
ing what was contrary to Bulhari s 


The High Court had referred to 
Kultar Singh Vs. Mukhtiar Singh 
( 1964 ) 7 SCR 790 - ( AIR 1985 SC 
141 ) and that a candidate appeal 
ing to voters in the name of his religion 
could be guilty of a corrupt practice 
struck by Section 123 ( 3 ) of the Act 
if he accused a rival candidate , though 
of the same religious denomination , to 
be a renegade or a heretic. The appel 
lant had made a direct attack of a 
personal character upon the compe 
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view of Muslim religion . Indeed , the 

As a result of this anendment, inter alia , the 
words used by Bukhari could be suid 

expression " systematic " has been delet 
to have even graver implications, How 

ed and only " appeal" by a candidate or 
ever , we think that it was sulliciently 

his agent or by any other person 
unrestrained and irresponsiblc so as to 

With the consent of the candidate or his 
promote feelings of hostility belwecni 

clection agent to vote or refrain from 
different classes of citizens of India 

voting for any person on the ground of 
(on grounds of religion and also direct 

his religion , race , caste , community or 
cd personally against Chagla , an alleg 

language continues to be corrupt prac 
cd supporter of an assunied attack on 

tice . The statement of objects and rea 
Bukharis religion . We do not find 

sous for introducing amendments in 
sufficient reason to differ from the 

Ss. 123, 125. 139 and 141 of the Act 
view adopted by the High Court that 

in 1961 stated , inter alia , as Coilows: 
thiese statements anounted to clectoral 
offences struck by section 123 ( 31 ) of 

" For curbing communal and separatist len 
the Act." 

dencies in the country it is proposed 
to widen the scope of the corrupt 

practice mentioned in cl. ( 3 ) of 
108 . In the case of S . Harcharan Singh is 

S . 123 of the 1951 Act and to pro 
S . Sajjan Singh and others ( supra ) reported in 

vide for a new corrupt practice ( sec 
AIR 1985 S. C . 236 the Supreme Court observed 

sub -ss. ( 3 ) and ( 3A ) of S . 123 ) and 
as follows : 

a new electoral offence for the pro 

motion of feelings of hatred and ci 
" Wliat are deemed to be corrupt practices 

mity on grounds of religion , race . 
are indicated in Section 123 of the Act . 

caste, community or language . 
Sub - section ( 3 ) of the said section is 
as follows : 

Therefore even a singlc appeal by a candi 

date or his agent or by any other per 
" The appeal by a candidate or his agent 

son with the consent of the candidato 
or by any other person with the con 

or his election agent to vote or rc 
sent of a candidate or his election 

frain from voting for any person on 
agent to vote or refrain from voting 

the ground of his religion , race , caste 
for any person on the ground of his 

or community etc . would be corrupt 
religion , race , caste , community or 

practice ." . 
language or the use , or appeal to re 
ligious symbols or the use of, or an 
peal to , national syinbols, such as the 

109. I have scrutinised the cvidence on recoru 
national flag or the national cmblem . 

in the light of the above decisions . I find that the 
for the furtherence of the prospects of 

evidence on record is sufficient to arrive at a find 
the election of that candidate or lor 

ing that the notices Sadhvi Recthambara and Shri 
prejudicially affecting the election of 

Pramod Mahajan were the agents of the respon 
any candidate . 

dents . They gave their respective speeches by the 

consent of respondent. Whatever they spokejs 
Provided that no syinbol allotted under this 

binding upon the respondent. The respondent has 
Act to a candidate shall be deemed to 

not raised a note of demur . Both Sadhvi Reethan 
be a religious symbol or a national syin 

bara and Shri Pramod Mahajan have solicited votes 
bol for the purpose of this clause . 

for the respondent in the name of Hindu religion 

which is the religion of the respondent. They have 
It may be mentioned that before the anend 

sought votes by creating enmity between Hindus 
ment Act , 40 of 1961, effected on 12th 

and Muslims. This they have done while acting 
Septeinber , 1964 sub -s ( 3 ) of Section 

as the agents of the respondent. This has been 
123 of the Act was as follows: 

done with the consent of the respondent. The res 

pondent is therefore guilty under the provisions of 
" The systematic appeal by a candidate or 

Sec. 123 ( 3 ) and Section 123 (3A ) of the Act. In 
his agenț or by any other person to 

the circumstances I hold that the election of the 
vote or refrain from voting on gro 

respondent is liable to be set aside on the ground 
unds of caste , race, community or re 

of mal- practices committed by thhe noticed Sadhvi 
ligion or the use of , or appeal to), reli 

Reethambara and Shri Pramod Mahajan . 
gious symbols or the use of, or appeal 
to , national symbols, such as the 110 . In the present case it has been contended 
national flag or the national emblem on behalf of Shri Pramod Mahajan that he has a . 
for the furtherance of the prospect of fundamental right under Article 19 ( 1 ) (a ) , 25 . 
ifrat candidate s clections . 

29 ( 1 ) of the Constitution of India to preserve and 


eest matccording religion 
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propagate their religion which is the Hindu rel affecting the election of any other candidate . Sub 
gion . According to him religion can become a sub sections ( 3 ) and (3A ) of Section 123 , in no way 
ject matter of a political speech on an election are in conflict with Article 25 of the Constitution 
platform . It is further contended that the provi - - both can co -exist Article 25 enables every citi 
sions of Section 123( 3 ) & 123 (3A ) of the Act in zen of India , to profess , practice and propagate his 
so far as they infringe or curtail his fundamental religion , whereas sub -sections ( 3 ) and ( 3A ) of 
right is ultravires and unconstitutional. 

Section 123 purport to ensure that the election 

is not influenced by considerations for religion , 
111 . In a recent decision delivered by the race , caste , community or language . Sub -sections 
Suprenie Court in the case of " Subhash Desai vis . ( 3 ) and (3A ) of Section 123 merely prescribe the 
Sharad J. Rao and others" in Civil Application conditions , which must be observed , if a candi 
No. 1745 of 1991 , this is what the Supreme Court date wants to enter in Parliament or Legislative 
observed : 

Assembly . The right to stand for an election is 

a special right created by a statute and can be 
" Coming to merit, according to the appul exercised on the conditions laid down by the said 

lait any call given to the voters to vote statute . Keeping in view that the election should 
for a candidate , who serves the inte 

not be contested on the ground of religion , race , 
rest of the Hindus , cannot be incld to 

caste , community , or language and result of an 
be a corrupt practice . It was urged 

clection is not affccted by promoting feel 
that it it is held to be corrupt practice 

ings of cninity or hatred between different classes 
within the meaning of Sub Sections ( 3 ) 

of citizens of India on grounds of religion , race 
or 3 ( A ) of Section 123 of the Act , 

caste , community , or language ; the fraviers of 
then those sub -sections have to be dec 

the Act, have declared appeal on 
lared ultra vires Article 25 

ground of 
of the 

religion . race , ciste , coinmunily or language 
Constitution . According to the appel 

and propagating religion , race , caste , community 
lant, Article 25 of the Constitution 

or language for creating feeling of enmity or hat 
subject to public order, morality and 

red between different classes of citizens as corrupt 
health and other provisions of the said 

practices, which shall vitiate the election , 
part of the Constitution , guarantees all 
persons right " freely to profess, practice On behalf of the appellani, reference was 
and propagate religion " . As such when 

made to the case of Jagdev Singh Sidhani vs. 
a candidate at an election propagates 

Pratap Singh Daulta , 1964 (6 ) SCR 750 , where 
his religion and ask the voters to pro 

this Couri had to consider whether 
fess and practice a particular religion , 

an appeal 

made to the electorate 10 vote for a 
which may include Hinduism , that 

particular 

candidate on ground of his language , was cover 
right cannot be restricted by any Act 

cd by Section 123 ( 3 ) . 
or statute . If the framers of the con 

It was said that the ex 

pression 
stitution , have guaranteed that right 

on the ground of his language must 

be read in the light of the 
to every citizen of this country , then 

fundamental right 

which is guaranteed by Article 
any person who is a candidate at any 

29 ( 1 ) of the 

Constitution . It was pointed out that the 
election , can also propagate his 

said 
religion and ask the voters to do or not 

expression cannot be read as trespassing upon the 
to do an act, which may be in the 

fundamental right guaranteed by Article 29 ( 1 ) ; 
interest of such religion , including not 

political agitation for conservation of the language 
to vote a person , whose election will 

of a section of the citizens cannot therefore he 
prejudicially affect the propagation of 

regarded as a corrupt practice within the meaning 
the religion in question ." 

of Section 123 ( 3 ) of the Act. But at the same 

time it was said : 
When the frumners of the Constitution guaran 

“ The corrupt practice defined by cl. ( 3 ) of 
teed cvery citizen , right to freely profess, prac 
tise and propagate his religion , that right does 

s. 123 is committed when an appzal is 
not extend to crcating hatrod amongst two 

inade either to vote or refrain from 
groups of persons, practising different religions, 

voting on the ground of a candidate s 
Sub -section (3 ) and sub -section ( 3A ) of section 

language. It is the appeal to the elec 
123 , never purport to curb the right guaranteed 

torate on a ground personal to the 
by Article 25 of the Constitution . They only 

candidate relating to his language which 
purport to curb the appeal on the ground of 

attracts the han of section 100 read 
religion or propagating religion for creating , feel 

with section 123 ( 3 ) . Therefore , it is 
ing of enmity or hatred between different classes 

only when the electors are asked to vote 
of citizens of India during the election campaign 

or not to vote because of the particular 
by the candidate or his agent or any persoll with 

language of the candidate that acorunt 
liis consent for furthcrance of the prospects of the 

practice may be deemed to be commit 
election of that candidate or for prejudicially 

ted . Where, hiwever. (or conscivation 
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of language of the electorale appeals the candidate from entering the Parlianient or 
are made to the electorate and promises tire Legislative Assembly . 
are given that steps would be taken to 
conserve that language , it will not 114 . Once it is found that the noticee Slui 
amount to a corrupt practice." 

Mahajan has no fundamental right under Article 

19 ( 1 ) and 25 on an election platform , to seek 
lo ille case of Jumana Prasad Mukhariya Vis . 

votes in the name of Hindu religion , it follows 
Lachhi Ram 1955 ( 1 ) SCR 608 , Section 123 ( 0 ) 

that he has violated the provisions of Sections 
and 124 ( 5 ) of the Act, as they then stood , were 

123 ( 3 ) and ( 3A ) of the Act. in the instant 
challenged , as infringing the fundamental right 

case Shri Mahajan is the All India Party Secre 
of freedom of expression under Article 19 ( 1 ) of 

tary . The Respondent has been given 
the Constitution . This Court rejected the con 

party ticket by the party . Forini “ A 
tention , saying that the provisions of the Act 

and B which are parts of Exhibit- H ! 
do not stop a man from speaking ; they merely 

have been countersigned by Shri Mahajan . The 
prescribe conditions which have to be observed 

Respondent was admittedly present at the time of 
or being elected . 

the meeting. He has not disassociated himself 

from any part of the speech delivered by 
112 . It would , thus, appear that Ativ .es 

Shri Mahajan . According to the Respondent the 
19, 25 and 29 of the Constitution of India contur s 

speech delivered by Shri Mahajan is binding upon 

him and acceptable to 
a right to freely profess, pracuse and propogate 

him . Similar is the 

version of Shri Mahajan . Hence the appeal con 
religion . The said right, however, cannot be 
exercised on an election platforin if it infringes 

tained in the specch of Shri Mahajan would be 
any of the provisions contained in the election 

ill? appeal by an Agent of the Respondent or by 
laws. It a person desires to contest wlections and 

any other person with the consent of the respon 
be a member of the Parliament or State Legisik 

sent to vote for the respondent on the respon 

dent s religion and it will fall within the mi: chief 
ture , he has to abide by the rules of the guinc 
which are provided in the election laws. If liv 

of section 123 ( 3A ) of the Act. Issus Nos . 10) . 
infringes the election laws he will be disqualified 

11, 13 , 14 and 17 aro answered accordingly . 
to be a neinber of the Parliament or State Legis 
lature. It is always open to a candidate to hold 115 . In the result, I find that as far as the 
out electoral promises to confer benefits to a 

speech of Sadhvi Reetan bara delivered on 2134 
particular religion or community . He can extend 

May , 1991 at Shivaji Maidan , Thane is con 
a promise that if elected to power he will cons 

cerned , it is a speech delivered by her on an 
truct temples , mosques or churches, as the case 

clection platform . In the speech she has sought 
may be. However , he cannot use religion or 

for votes in the name of Hindu religion , which 
caste for the purpose of seeking votes in the name 

is the religion of the respondent. I hold that the 
of religion or for the purpose of dividing the 

respondent was present at the time of the meet 
sections of thc people on the ground of religion , 

ing . He has consented to that speech being 
If he does so , he would be guilty of electoralmal 

given . Sadhvi Reethambara las with his consent 
practices and will be disqualified . This , to my 

asked for votes for him in the name of Hindu 
mind , is the law laid down by the Supreme 

Religion , which is the religion of the respondent. 
Court in the aforesaid case and other cases which 

Tlie respondent as also Sadhvi Recthambara are . 
have been cited before me. 

therefore , guilty of electoral mal-practices con 

templated under sections 123 ( 3 ) & 123 ( 3A ) of 
113 . In view of the above decisions , I am con 

the Act. The election of the respondent is , there 
strained to hold that though Shri Mahajan may 

forc , liable to be set aside and Sadhvi Reethani 
have a fundamental right of freedom of speech 

bara is liable to be named as collaborator in the 
and expression as enshrined under Article 19 ( 1 ) 

aforesaid electoral mal- practices . 
( a ), though he may have right frecly to profcss , 
practise and propogate religion as enshrined 

116 . I further find that Shri Pramod Mahajan 
under Article 25 ( 1 ) the said right cannot be 

who is All India Secretary of the BJP has in his 
expercised on an election platform . As far as the 

speech given on 11th June, 1991 at Kalyan 
clection platform 

the parties are 
is concerned , 

Chowk , Kalyan ( W ) asked for vores in favour 
governed by the provisions of the Act. Those who 

of the respondent in the name of Hindu Religion , 
desire to enter the Parliament or the Legislative 
Assembly , are expressed to 

which is the religion of the respondent, and this 
abide by the 

l alls within the niischief of section 123 ( 3 ) of the 
inandate contained in the Act which alone con 

Act. I further find that he has promoted or 
fers a right to contest elections and enter the 

attempted to promote feelings if enmily or hatred 
legislative asseinbly and the Parliament. Any in 

between different classes of citizens of India on 
fraction of the provisions of the Act which con 

grounds of religion and this falls within the mis 
fers right to contest the elections will disqualify 


on platfoal election said richi 
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chief of Section 123 ( 3A ) of the Act. This he The respondent shall pay the costs of the peti 
has done by his being an Agent of the Respon tioner as per Rules , 
dent. This he has done with the consent of the 
Tespondent 

119 . Thę oflice to communicate the operative 

part of this order to the Election Commission , 
117 . [ further find on the evidence of 

Speaker of the Lok Sabha and Chairman of the 
Shri Pramod Mahajan himself that the election 

Rajya Sabha and thereafter send an authenticated 
manifesto of the BJP which are at Exhibits 3 and 

copy of this judgment to the Election Commis 
L , on his own showing tends to create cninity 

sion , 
between Hindus and Muslims, and this falls 
within the mischief of the provisions if section 

120 . At this stage an application is submitted 
123 (3A ) of the Act. Hence the election of the 

on behalf of the respondent for stay of the ope 

ration of my order on the ground that he intends 
respondent is liable to be set aside and Shri 

to prefer an appeal. The petitioner has opposed 
Pramod Mahajan is liable to be named as a colla 
borator in the aforesaid electoral mal-practices. 

the prayer by filling an allidavit in reply . Section 

116 - B enables the High Court on sufficient cause 
Dt. 15- 4 -1994 

being shown to grant stay of the operation of the 

Order . In the application apart from stating that 
118 . In the result, the petition succeeds. 

the respondent intends to prefer an appeal no 
The petition is made absolute in terms of prayer 

other causc is shown much less sufficient cause . 
clauses ( a ) and ( b ) and it is hereby declared 

In the instant case , the respondent as also both 
that the election of the respondent Prof. Ram 

the noticers have admitted that appeals were made 
Kapse to the 10th Parliament ( Lok Sabha ) from 

by them in the name of Hindu religion which is 
the Thane Parliamentary Constituency held on 

the religion of the respondent. It is also admitted 
15th June , 1991 is null and void on the ground 

by all the three that appeals for votes were made 
of the Respondent s agents and other persons 

in the name of Ram Janmabhoomi – Babri 
with his consent having committed corrupt prac 

Masjid . The said issue was raised as per the 
tices, as defined under Section 123 ( 3 ) wa 

manifesto of the BJP . The said manifesto recites 
123 (3A ) of the Representation of the People 

that after partition Hindus and Muslims who are 
Act, 1951 . I direct that fresh elections be held 

blood brothers have not even remained friends. 
in the said 10th Thane Parliamentary Consti 

The issue of Ramjanmabhoomi was raised in this 
tuency . The noticees Sadhvi Reethambara and 

context. Both the respondent and Pramod 
Shri Pramod Mahajan are named under Section 

Mahajan have admitted that what is stated in the 
99 of the Act as being collaborators corrupt 

Manifesto is improper . In view of these peculiar 
elector:: mal-practice. 

findings , the prayer for stay is rejected , 
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